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DISAPPEARANCE 
By Fred. S. Knight 


Apparently mere proof of disappearance from a ship is not sufficient 
to prove that the death was accidental. In DeReeder v. Travelers Insur- 
ance Company, 198 Atlantic 45; 91 Insurance Law Journal 197, the 
Supreme Court of Pennsylvania recently held in favor of the defendant 
insurer where the insured had disappeared from a steamship and no 
trace of the insured was ever had thereafter. 


The accident policy issued to Sadie H. Ancker by the defendant 
Travelers Insurance Company, provided for the payment of $5,000 in case 
of death of the insured occurring “from bodily injuries effected during the 
term of the insurance directly or independently of all other causes through 
external, violent and accidental means.” On the trial of the suit on the 
policy the evidence was to the effect that the insured, 68 years of age, 
weighing about 156 pounds and 5 feet 7 inches tall, took passage on the 
steamer Fairfax at Miami, Florida, on January 2, 1934 for Baltimore, 
Maryland. On the evening of January 4, the insured had dinner in the 
main dining room and played bridge for a short while. She became 
slightly seasick and was assisted to bed about 8 p. m. by the ship’s nurse. 
The testimony of the nurse was that when she looked in on her at 10 p. m. 
the insured was sleeping peacefully but that when she called at the insured’s 
cabin at 8 a. m. the following morning the insured was not there. No 
trace of the insured was ever found. The evidence showed that the only 
access to the insured’s stateroom was from an outer promenade deck, 6 
feet wide, guarded by a rail 3 feet 5 inches high, made of pipelines from 
the top of the rail to the bottom of the deck. The insured was required to 
walk along the deck a distance of approximately 20 feet to reach the 
wash room. 

On appeal from the judgment in favor of the defendant insurer the 
Supreme Court of Pennsylvania held that as the beneficiary had pleaded 
the insured’s death by “external, violent and accidental means,” he had the 
burden of proving it in order to recover. The court stated that the only 
fact established by the evidence was that the insured had disappeared from 
the ship on which she was a passenger and it held that the trial court 
properly instructed the jury that the issue was not merely whether the 
insured committed suicide or whether she died accidentally but that it was 
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between accidental death and all other forms of death and that a verdict 
for the defendant insurer would not be a verdict that suicide had been 
committed but would be merely a verdict that plaintiff had failed to sus- 
tain his burden of proving that the death was accidental. 

An interesting point is that defendant insurance company did not 
offer any evidence, but maintained that plaintiff had failed to sustain the 
burden of proof. The Supreme Court stated that under the evidence the 
trial court might justifiably have affirmed defendant insurer’s request 
for binding instructions. 


RIOT 


Can there be a riot without a disturbance? Apparently this question 
should be answered in the affirmative for in Walter v. Northern Insur- 
ance Company of New York, 13 Northeastern (2d) 660; 91 Insurance 
Law Journal 206, the Appellate Court of Illinois recently held that a loss 
caused by two persons entering a dwelling in the night time and without 
disturbing any one, distributing creosote over the interior woodwork, plas- 
ter, floors and ceilings, constitutes a damage by riot within the so-called 
“riot-clause” of a general policy. 

Defendant's general policy covering $3,500 on a dwelling house, con- 
sisting of a two-story frame dwelling with slate roof, occupied and to be 
occupied only for dwelling purposes, had attached thereto, a supplemental 
contract covering damage by explosion, riot, air-craft, and self-propelled 
vehicles. By the terms of the supplemental contract it was provided that 
the coverage of the policy was extended to include “direct loss or damage 
by explosion, riot, air-craft and self-propelled vehicles. * * * Special 
Stipulations, Terms and Conditions Applicable to Explosion and Riot 
Liability: * * * The Term ‘riot’ wherever used in this policy shall 
include direct loss from pillage and looting, when such pillage occurs dur- 
ing and at the immediate place of a riot; riot attending a strike, insurrec- 
tion and/or civil commotion. * * *” The loss to recover for which suit 
was brought occurred during the night of January 3, 1936 and was first 
discovered on the following morning. It consisted of a spraying, smear- 
ing and daubing of creosote over the interior woodwork, plaster, floors 
and ceilings of the residence covered by the policy. Under the evidence 
a ladder had been raised to a window on the second story and the window 
opened for the purpose of entrance. The damage was done by at least two 
people but was done in the quiet of the night and in such manner as not 
to disturb even the next door neighbors. 

On appeal from the judgment for the defendant insurer the Appellate 
Court of Illinois stated that the rider attached to the policy covered against 
riot without any qualification attached to the word and that under such 
circumstances the policy must have reference to riot as defined by statute. 
It held that under the Illinois statutes the perpetrators of the offense were 
engaged in a riot and could be punished therefor. 

Certainly it is a far cry from the offense as described in the evidence 
to the common understanding of the term “riot.” 





Life] Equitable Life Ins. Co. of Iowa v. Germantown Trust Co. 


LIFE 


EQUITABLE LIFE INS. CO. OF IOWA v. GERMANTOWN TRUST CO. 
No. 6280. 
Circuit Court of Appeals, Third Circuit. Feb. 4, 1938. 
94 Federal Reporter (2d) 898. 
1. SURRENDER VALUE. 

Under life policy providing that insured within 60 days after default in 
payment of premium might, upon written request, elect to surrender policy and 
receive cash value, an insured who sent written request for cash surrender 
value after premiums were in default, but who did not surrender policy, did 
not complete election so as to limit insurer’s liability to cash surrender value 
upon insured’s death within 60-day period. 

(For other cases, see Insurance, Dec. Dig. § 369.) 

2. TERM INSURANCE. 

Under life policy authorizing insured within 60 days after default in 
premium payments to elect one of options of reduced paid-up insurance, extended 
term insurance, or cash surrender value, and providing for automatic continu- 
ation under first option in absence of any election, automatic continuation under 
first option would not take effect until after expiration of 60 days, and where 
insured died within 60-day period without making a valid election, beneficiary 
was entitled to term insurance as option most favorable to insured and 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Maris, District Judge, dissenting, 


Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania; Oliver B. Dickinson, Judge. 

Suit by the Germantown Trust Company, trustee under the insurance trust 
agreement of Pratt Thompson, against the Equitable Life Insurance Company 


of Iowa to recover the face value of a life policy. Judgment for plaintiff, and 
dcfendant appeals. 


Affirmed. 


Ward C. Henry and Swartz, Campbell & Henry, all of Philadelphia, Pa. 
(Phineas M. Henry, of Des Moines, Iowa), for appellant. 

Stanley L. Thornton and Guckes, Shrader, Burtt & Thornton, all of Phila- 
delphia, Pa., for appellee. 

Before Buffington and Thompson, Circuit Judges, and Maris, District Judge. 

TuHompson, Circuit Judge. 

This is an appeal from a judgment of the District Court for the Eastern 
District of Pennsylvania. The appellee is the Germantown Trust Company, 
trustee under an insurance trust agreement of Pratt Thompson. The appellant 
is the Equitable Life Insurance Company of Iowa. In 1928 the appellant issued 
a policy insuring the life of Pratt Thompson in the sum of $5,000. Premiums 
were paid annually until May 6, 1934, when the insured was in default. On June 
2, 1934, fifty-three days after default, the insured died. The appellee brought 
suit to recover the face value of the policy. 

The appellant in its affidavit of defense denied that it was liable for the 
face amount of the policy. It alleged that on June 5, 1934, after the premiums 
were in default, the insured sent a written request to the appellant’s local office 
for the cash surrender value of the policy and it contended that this amounted 
to an election under the third option of the nonforfeiture provisions of the 
policy which are set out in full in the margin.” The court below held that this 


' Non-forfeiture Provisions ; 

After the payment of premiums for three full years, the insured may, upon written request, 
at any time before default in the payment of premium or within sixty days after such default, 
elect one of the following options: 

(I) Reduced Paid-up Insurance EDT 

To have the policy continued as paid-up non-participating insurance of a reduced amount 
payable in one sum at the same time and under the same conditions as this policy. Such paid-up 
policy may be surrendered for its cash value, which shall be the full reserve at time of surrender 
less any indebtedness to the Company on account of such paid-up ‘policy. 

(II) Extended Term Insurance. : 

To have the policy continued as non-participating paid-up term insurance for the face amount 
of the policy and any outstanding paid-up additions thereto less any indebtedness hereon to the 
Company, counting from the due date of the premium in default but without the right to loans. 
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this defense was not properly pleaded in that the affidavit of defense set out 
the evidence which the appellant intended to produce and not facts. Thereupon, 
the appellant, in an amended and substituted affidavit of defense alleged that: 
“* * * On or about the fifth day of June, 1934, the said insured, Pratt Thomp- 
son, executed a written request for the cash surrender value of said policy of 
life insurance and delivered the same to the office of the general agent for the 
defendant in Philadelphia, Pennsylvania, notifying the defendant that he desired 
to elect the option provided for in the non-forfeiture provisions of said policy 
to surrender the policy and receive the cash value thereof, less any existing 
indebtedness to the company on account of said policy. That the defendant is 
unable to set out a copy of said writing because the same has been lost or 
destroyed, but the said writing contained the request of the insured for the 
cash surrender value of said policy, as stated above.” 

The amended and substituted affidavit of defense was likewise deemed 
inadequate by the court below, which entered judgment for want of a sufficient 
affidavit of defense. 

{1] The question is whether a written request, without more, amounts to 
an election of one of the options in accordance with the requirements of the 
policy to be construed. Omitting such portion of the nonforfeiture provisions 
as are irrelevant to this discussion, they read: 

“* * * The insured may, upon written request, * * * elect * * * to have the 
policy continued as paid-up non-participating insurance of a reduced amount 
payable in one sum at the same time and under the same conditions as this 
policy. * * *” Option I. 

“* * * The insured may, upon written request, * * * elect * * * to have the 
policy continued as non-participating paid-up term insurance for the face amount 
of the policy. * * *” Option II. 

“* * * The insured may, upon written request, * * * elect * * * to surrender 
the policy and with the consent of any assignee and of any beneficiary whose 
interest is irrevocable, receive the cash value. * * *” Option III. 

It will be noted that, whereas in the first two options the only requirement 
for the exercise of any election is that the insured send a written request, the 
third option includes, inter alia, the requirement that the insured surrender the 
policy. The affidavit of defense does not aver the surrender of the policy. 

Lipman v. Equitable Life Assur. Soc. of the United States, 4 Cir., 58 F.2d 
15 and Pacific States Life Ins. Co. v. Bryce, 10 Cir., 67 F. 2d 710, 91 A.L.R. 1446, 
relied upon by the appellant, are clearly distinguishable because the insured in 
those cases did, in fact, surrender the policy and do all that was necessary to 
elect the cash surrender value. In the instant case, under the averments of the 
pleadings, he did not complete his election because he never surrendered his 
policy. In our opinion the District Court correctly ruled that the pleadings did 
not set forth an election. 

[2] As an alternative defense the appellant pleaded that if no election was 
made by the insured within sixty days from the date of default the policy was 
automatically continued as reduced paid-up insurance under option I. The 
nonforfeiture provisions contained in this policy are substantially the same as 
those in Jeske, Adm’x v. Metropolitan Life Ins. Co., 113 Pa.Super. 118, 172 A. 
172, where the Pennsylvania appellate court applied the rights granted by the 
term insurance option. The court below, following the reasoning and con- 
clusions in the Jeske Case, supra, held that the insured had sixty days after 
default within which to make the election; that the automatic continuance 
under option I did not take effect until after the expiration of the sixty days; 








(111) Cash Surrender 

To surrender the policy and with the consent of any assignee and of any beneficiary whose 
interest is irrevocable, receive the cash value hereof together with the value of any existing paid-up 
additions and less any existing indebtedness to the Company on account of this policy. 

In event of default in payment of premium if the insured elects none of the above options, 
the policy will be continued automatically under Option (I) unless the insured has filed at the 
Home Office of the Company while no premium is in default written request that the policy be 
continued under Option (IT). 

The amount of the paid-up insurance under Option (1) or the term of the extended insur- 
ance under Option (I1) shall be such as the cash value of this policy and of any existing paid-up 
additions, less any indebtedness hereon to the Company, will purchase as a net single premium 
on the basis of the American Experience Table of Mortality with interest at the rate of three 
and one-half per cent. per annum. 
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that in the absence of an election and of the automatic continuance under option 
I the court will apply the option most favorable to the insured or his beneficiary; 
and that term insurance for the face value of the policy under option II was 
the most favorable option in the instant case. We think the District Court 
properly followed the reasoning and conclusions of the Jeske Case, supra, and 
that it did not err in entering judgment for the appellee. 

The judgment is affirmed. 

Buffington, Circuit Judge (concurring). 

I concur in the opinion of the court and desire to add some further con- 
siderations. 


The premiums in this case were paid annually until May 6, 1934, when the 
insured was in default, but the insurance continued in force under ‘the 60-day 
leeway until July 6th. 


The option clause embodied two features; namely, “to surrender the policy,” 
and “receive the cash value.” It will be noted that the affidavit of defense 
nowhere avers that any action on the option was taken by the company which 
was communicated to the insured. The company actually did nothing of which 
the insured was informed during the fifty-five remaining leeway days and by 
this inactivity permitted the policy to continue in force until the insured died. 

Maris, District Judge (dissenting). 


I regret that I am unable to agree with the conclusion of the majority of 
the court that the insured, Pratt Thompson, did not complete his election of the 
cash surrender option contained in his policy. I understand it to be well settled 
that where a policy of life insurance contains nonforfeiture provisions under 
which the insured is given an election among several options, each of them 
constitutes a continuing offer on the part of the insurance compan which, 
when accepted by the insured through the exercise of his option, Sees the 
rights of the parties without any further action on the part of the company. 
Pequot Mfg. Corp. v. Equitable Life Assur. Society, 253 N.Y. 116, 170 N.E. 514; 
Lipman v. Equitable Life Assur. Soc., 4 Cir., 58 F.2d 15; Pacific States Life Ins. 
Co. v. Bryce, 10 Cir., 67 F.2d 710, 91 ALR. 1446; Northwestern Mut. Life Ins. 
Co. v. Joseph, 103 S.W. 317, 318, 31 Ky.Law Rep. 714, 12 L.R.A.,N.S., 439. This is 
for the reason that an election once made estops the elector. He may not there- 
after revoke his choice and select another alternative. The irrevocable accept- 
ance attests the meeting of the minds of the parties and constitutes a contract. 
Castle Creek Water Co. v. City of Aspen, 8 Cir., 146 F. 8, 8 Ann.Cas. 660. 


In the present case the insured made a written request for the cash surrender 
value of the policy and delivered it to the company, but did not surrender his 
policy to the company before his death. It will thus be seen that the question for 
decision in this case is, as stated in the opinion of the court, whether a written 
request, without more, amounts to an election of one of the options in accordance 
with the requirements of the policy or whether it is necessary also to surrender 
the policy to complete the election. 

When the policy provisions in question are examined it is seen that the first 
paragraph confers the right of election. The language is “ * * * the insured may, 
upon written request, * * * elect one of the following options.” By this language 
the manner of signifying the election is clearly pointed out. It is to be “upon 
written request.” The three paragraphs of the nonforfeiture provisions which 
immediately follow are descriptions of the options to be elected. Each one of 
them describes a separate option. The third relates to the cash surrender option 
which is described as an option to the insured “to surrender the policy and * * * 
receive the cash value hereof. * * * ” It is clear that the surrender of the 
policy is definitely made a part of the option to be elected rather than of the 
election procedure. The option is “to surrender * * * and * * * receive.” The 
conclusion seems to me inescapable that the surrender of the policy was intended 
to be coincident with the receipt of the cash value. 


It seems clear to me that a step which is expressly made a part of one of 
the options, and of one only, cannot be any part of the election process which is 
common to all of them. The policy provides that the insured may upon written 
request elect (I) to have the policy continued as paid-up insurance of a reduced 
amount; (II) to have the policy continued as _paid- up term insurance for the 
face amount, or (III) to surrender the policy and receive the cash value thereof. 
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The majority of the court it seems to me construe the policy to provide that 
the insured may, upon written request and surrender of the policy, elect (1) 
to have it continued as paid-up insurance, (II) to have it continued as term insur- 
ance, or (III) to receive the cash value thereof. To do this, however, is to 
substitute for the contract which the parties wrote another upon which their 
minds never met. This I am unwilling to do. I, therefore, conclude that the 
making of a written request by the insured for the cash surrender value, con- 
stituted, without surrender of the policy, an election which brought immediately 
into force a binding contract between the parties for the payment of the cash 
surrender value. 

The conclusion to which I have come is supported by the opinions of two 
courts in which the precise question was presented for decision. Northwestern 
Mut. Life Ins..Co. v. Joseph, supra; Fowler v. State Life Ins. Co., La.App., 160 
So. 139. 

In the Joseph Case the nonforfeiture provisions were substantially the same 
as those here involved; one of the options being “to surrender this policy and 
receive therefor in cash its entire share of tontine—that is, the accumulated 
reserve, together with surplus apportion.” The insured wrote for the cash value 
and signed a receipt but he did not send in the policy. On the day the letter 
was received at the home office of the company but before its actual receipt he 
died. His beneficiary sued for the face amount of the policy, less an outstanding 
loan, contending that the election was not completed until the policy was surren- 
dered. The court, however, held that the mailing of the letter accepting the 
option completed the election. Judge Carroll said: “Counsel for appellee concede 
the general rule announced in the authorities mentioned that the unqualified accept- 
ance of an offer by placing it in the mails completes the contract, but attempt to 
take the case at bar out of this general rule upon the ground that here it was 
required that the papers and policy must have been actually received by the company 
before the contract of election was completed; but we cannot find anything in the 
record that justifies this conclusion. * * * The election on his part had been fully 
performed before his death, and nothing remained to be done to complete it 
on his part; nor did the insurance company have any power or right to do other 
than accept it as made.” 

In the Fowler Case the nonforfeiture provision was this: 

“After two full annual premiums have been paid on this Policy and within 
thirty-one days after any subsequent premium shall have become due, the owner 
of this Policy, by written request to the Home Office of the Company, may elect 
any one of the following options: * * * 

“(3) Cash or Loan Value—To receive the cash value upon legal surrender 
of the Policy to the Company.” 

The premium was due October 12, 1933. On October 14th the insured wrote 
the defendant stating that he would not be able to pay the premium and requesting 
it to “send me the balance of what I have coming.” Again on October 30th he 
wrote to the defendant requesting it to “send me what I have coming.” On 
November 8th the defendant forwarded to him the necessary papers and receipts 
with instructions to execute and return them with the policy. The insured died 
November 14th without having returned the papers or the policy. In this case 
also the beneficiary sued for the face amount of the policy, contending the election 
had not been completed. The court said: oh 

“It will be noted that in the first paragraph of the nonforfeiture conditions, 
an election is accomplished ‘by written request to the Home Office of the Com- 
pany.” The assured not only made such written election, but wrote a second 
time rejecting the offered alternatives and reasserting his demand for the cash 
surrender value. The rights of the parties were thereby fixed even though, before 
the making of settlement, the company required the submission of formal proofs 
and both it and the law required the surrender of the policy. Act No. 57 of 1932. 

“Without further discussion, we adopt the expression of our Supreme Court 
in the similar case of Tucker v. Equitable Life Assurance Society, 174 La. 598, 
141 So. 71, 72, viz.: 

“ ‘We have announced the conclusion that the insured, in his letter of Decem- 
ber 10, 1928, to defendant’s New Orleans cashier, unequivocally elected to have 
his policy canceled upon the payment of its total surrender value, less the insured’s 
indebtedness to the defendant. 
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“ ‘Under his contract of insurance he had the irrevocable right to demand 
the cash surrender value of his policy at any time, and the moment he mailed his 
election to exercise that right his election became a binding contract between 
the insured and the insurer.’ ” 

I think that the Joseph and Fowler Cases are indistinguishable from the present 
one and fully support my view that the making of a written request by the insured 
constituted without more an election which fixed the rights of the parties. I 
would, therefore, reverse the judgment of the court below and remand the case 
for a trial on the merits. 

My view of the case makes it unnecessary to consider the alternative defense 
which the court below also held insufficient. As to this I need only say that I 
agree with the conclusion reached by the majority that the nonforfeiture provisions 
contained in the policy in suit are substantially the same as those passed on in 
Jeske v. Metropolitan Life Insurance Co., 113 Pa.Super. 118, 172 A. 172, and that the 
rule announced in that case was properly applied by the court below, assuming 
that there was no completed election by the insured of the cash surrender option. 


ADAMOS v. NEW YORK LIFE INS. CO. No. 7424. 
District Court, W. D. Pennsylvania. Feb. 24, 1937. 


22 Federal Supplement 162. 
6. APPLICATION. 


By signing an instrument, such as an application for insurance, signer 
binds himself and those claiming through him to the instrument as signed. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

8 EXAMINATION. 

Answers in medical examination blank in application for life policy signed 
by insured constituted part of policies issued, and insured could not hold 
policies without becoming chargeable with knowledge of their contents, and 
by accepting and retaining policies, insured adopted, as his own, answers con- 
tained-in application even though they may have been erroneously entered. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

9. INTENT. 

Where answers in application for life policies were false, it followed as a 
matter of law that there was an intention to deceive insurer. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

10. OPERATION. 

Life policies were void for fraud as a matter of law, and beneficiary could 
recover only premiums paid thereon, even if insured was an illiterate Greek, 
where insured had undergone operation and collected compensation for total 
disability before making application, insured was found to be suffering from 
incurable cancer between dates of application and delivery of policies, ques- 
tions in application concerning prior injury, operation, disease, and consultation 
of physician were answered negatively, and insured did not inform insurer of 
condition discovered between dates of application and delivery as required by 
policies. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

At Law. Action on four life policies by George A. Adamos against the 
New York Life Insurance Company. There was a verdict for plaintiff for the 
amount of the premiums paid, and plaintiff moves for a new trial. 

Motion denied. 

Judgment affirmed 94 F.2d 943. 

Sachs & Caplan, of Pittsburgh, Pa., for plaintiff. 

Smith, Buchanan, Scott & Ingersoll, of Pittsburgh, Pa., for defendant. 

ScHoonMAKER, District Judge. 

George A. Adamos, beneficiary on four life insurance policies issued by the 
New York Life Insurance Company, each in the sum of $5,000, on the life of 
Andy Adamos, has brought this suit. The Insurance Company is defending on 
the ground that the policies are null and void, by reason of false answers 
made by Andy Adamos in the course of his medical examination for this 
insurance. The case was tried before the court and a jury, with the result that 
at the conclusion of the testimony, the court gave the jury binding instructions 
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to find a verdict in favor of the plaintiff for $1,184.36, the amount of the 
premiums paid for this insurance. 

The plaintiff has moved for a new trial and assigned twenty reasons why 
that motion should be granted. 

Reasons 1 to 7, inclusive, 19 and 20, relate to the affirmance of defendant's 
point for binding instructions to the jury, the refusal of plaintiff’s request for 
instructions to the jury, and the failure of the court to submit the case to the 
jury on the issues arising out of alleged misrepresentations made by Adamos 
as to his medical history. Reasons 8 to 16, inclusive, and 18, relate to rulings 
on evidence. Reason 17 relates to refusal of plaintiff’s motion to withdraw a 
juror and continue the case, on account of alleged improper remarks of defend- 
ant’s counsel in the presence of the jury. 

The correctness of our instruction to the jury all hinges on the question of 
whether or not, on the undisputed testimony properly admitted in evidence, we 
were justified in giving the binding instructions requested by defendant. If we 
were, then the requests of plaintiff to submit the case to the jury were properly 
refused. If we were right in so doing, then the alleged prejudical remarks of 
defendant’s counsel that the insured had deliberately and willfully committed 
a fraud could not have prejudiced the plaintiff. 

We shall, therefore, confine our discussion to two questions: (1) Was 
there any error committed in the admission of evidence; (2) was there any 
error committed under the undisputed evidence admitted in giving binding 
instructions to the jury that the plaintiff was entitled to recover only the 
premiums paid for the insurance? 

[1] The first question of evidence relates to the admission in evidence of 
the application for insurance attached to the policy. Plaintiff complains that 
the photostatic copies attached to the policies do not comply with the Pennsyl- 
vania law. We cannot so hold. In our view, the copy of the application is 
perfectly legible. We have had no trouble in reading it, and do not think the 
applicant would. This same type of copy attached to one of defendant’s 
policies was passed upon by the Circuit Court of Appeals of this Circuit in 
Enelow v. New York Life Insurance Co., 83 F.2d 550, 105 A.L.R. 493, certiorari 
to Supreme Court denied in 298 U.S. 680, 56 S.Ct. 948, 80 L.Ed. 1401, and held 
to satisfy the Pennsylvania statute. 

[2, 3] The second question of evidence relates to admission of the testi- 
mony of doctors. The plaintiff's objection is based on the Pennsylvania Act 
of 1907, P.I.. 462, 28 P.S.Pa. § 328, which provides that a doctor may not testify 
in a civil case to any information acquired in attending a patient in a professional 
capacity, which would blacken the character of the patient, without the consent 
ot the patient. 

In the first place, Andy Adamos, in Part II of the application for the 
insurance expressly waived all provisions of law which would forbid a physician 
to testify. 

In the second place, there was nothing in the testimony of the doctors 
which would in any manner tend to blacken the character of Adamos. 

In the third place, the Pennsylvania courts, in construing this act, held 
that it does not render incompetent the testimony of a physician in regard to 
facts which he learned by an examination of a patient. It excludes only com- 
munications from the patient to the physician, and then only when that com- 
munication was of facts which would tend to blacken the character of his 
patient. Skruch v. Metropolitan Life Insurance Co., 284 Pa. 299, 131 A. 186: 
In re Phillips’ Estate, 295 Pa. 349, 145 A. 437. There was no information 
received by the physicians who testified in the instant case, which would tend 
to blacken the character of Andy Adamos in any way. 

[4] The third question of evidence relates to the competency of witnesses 
Kalkstone, O'Neil, and Welch to testify, since they were policyholders of the 
defendant, a mutual company. 

The objection to their testimony is based on the Pennsylvania Act of 1887, 
P.L. 158, § 5(e), 28 P.S.Pa. § 322, which provides that where a party to a contract 
is dead, the surviving party shall not be a competent witness to any matters 
cecurring before the death. This statute does not apply to the instant case. 
This suit is brought by George Adamos in his individual right. No right of the 
deceased, Andy Adamos, passed either by his act or by act of law to the plaintiff 
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in this case. Hamill v. Supreme Council, 152 Pa. 537, 25 A. 645; Broadrick v. 
Broadrick, 25 Pa.Super. 225. 

[5] The fourth question of evidence relates to the exclusion of testimony 
of John D. Meyer as to alleged statements of Dr. Wiley, which would tend to 
contradict the doctor’s evidence. We excluded this evidence in rebuttal, because 
no proper foundation was laid for it. It is a well-established principle of law 
that evidence of contradictory statements made by a witness out of court will 
not be admitted unless the witness has been previously given an opportunity 
on cross-examination to explain the alleged contradictory utterances. Mar- 
shall v. Carr, 275 Pa. 86, 89, 118 A. 621; Commonwealth v. Powell, 303 Pa. 104, 
106, 154 A. 287. 

[6-10] This brings us to the second question in the case; i. e., were we 
right in holding that the policies were null and void by reason of fraud? After 
a careful review of the testimony, we conclude that we were. The four 
policies of insurance were all issued in pursuance of a written application 
signed by the insured on Apil 6, 1932. The insured died on July 6, 1932. 
According to the official death certificate, the cause of death was “carcinoma 
of sigmoid.” 

The written application for this insurance contained the following questions 
and answers thereto: 

“7. A. Have you ever had any accident or injury or undergone any surgical 
operation? No. 

“B. Have you ever been under observation or treatment in any hospital, 
asylum, or sanitarium? No.” 

“F. Have you gained or lost in weight in the last year? No.” 

“8. Have you ever consulted a physician or practitioner for or suffered 
from any ailment or disease of 

“C. The Stomach or Intestines, Liver, Bladder, of Kidneys? No.” 

“10. Have you ever consulted a physician or practitioner for any ailment 
or disease not included in your above answers? No. 

“11. What physicians or practitioners, if any, not named above, have you 
consulted or been examined or treated by within the past five years? None.” 

Each of the above answers is false. The truth is that Adamos met with an 
accident on March 14, 1926, and was so severely injured that from that time 
till he died on July 6, 1932, he collected workmen’s compensation insurance from 
Jones & Laughlin Steel Corporation for total disability. The injuries received at 
that time were fractures of certain lumbar vertebrae, the base of his skull, both 
femurs, and the left tibia. On account of these injuries, he underwent a surgical 
cperation by Dr. H. E. McGuire at a hospital where he was confined from 
March 14, 1926, to July 8, 1926. 

In 1930 and 1931, Adamos was treated several times by Dr. Spanos for 
hypertrophy of the prostate gland. 

In November and December, 1931, Adamos was treated by Dr. Belinky, who 
found the patient at home in bed, complaining of severe pains. This doctor 
diagnosed his ailment as sacroiliac arthritis, and prescribed a narcotic to 
alleviate the pain. Adamos told this doctor he had suffered pain in his back 
ever since he had fallen from a ladder some years before. 

On December 11, and December 28, 1932, Dr. Owens was called to treat 
Adamos. This doctor found him in bed suffering pain in his lower abdomen. 
Dr. Owens thought this pain resulted from chronic appendicitis, and prescribed 
a sedative. 

In February, 1932, Adamos again consulted Spanos. He told Dr. Spanos 


-he had pain in the abdomen, and had lately consulted different doctors, each 


of them making a different finding as to his malady, i. e., chronic appendix and 
gallstones. Dr. Spanos then advised Adamos to go to St. Francis Hospital 
ior a more complete examination. Accordingly, Adamos entered this hospital 
February 9, 1932, and remained there until February 12, 1932. Dr. D’Zmura 
and Dr. Davison both examined him, and both diagnosed his condition as 
cancer of the prostate gland and surrounding structures, such as the intestines. 
They found the cancer so far advanced as to be inoperable and incurable. 
Dr. D’Zmura at this time prescribed a narcotic to relieve pain. The prescrip- 
tion on its face shows that a narcotic was prescribed on account of an inoperable 
carcinoma. 
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On February 23, 1932, Dr. Owens was again called to treat Adamos. He 
feund Adamos in bed, a very sick man. At that time the doctor found a mass 
in his lower left abdomen and diagnosed kis condition as that of cancer. 

This was the state of Adamos’s medical history at the time he made his 
application for insurance on April 6, 1932. The facts above noted are undisputed. 

The application for insurance which Adamos signed on April 6, 1932, was 
for $5,000 on the ordinary life plan. An additional policy of $5,000 was written 
on this application, and that fact the company noted on the face of the applica- 
tion under Subdivision No. 10, as follows: 

“10. Additions or Amendments (For Home Office use only) 

“(2) Additional policy $5000 written on the ordinary life plan.” 

This application also contained the following agreement as to the insurance: 

“It is mutually agreed as follows: 1. That the insurance hereby applied 
for shall not take effect unless and until the policy is delivered to and received 
by the applicant and the first premium thereon paid in full during his lifetime, 
and then only if the applicant has not consulted or been treated by any physician 
since his. medical examination; provided, however, that if the applicant at the 
time of making this application, pays the agent in cash the full amount of the 
first premium for the insurance applied for in Question 2 and 3 and so declares 
in this application and receives from the agent a receipt therefor on the receipt 
form which is attached hereto, and if the Company, after medical examination 
and investigation, shall be satisfied that the applicant was, at the time of 
making this application, insurable and entitled under the Company’s rule and 
standards to the insurance, on the plan and for the amount applied for in 
Questions 2 and 3, at the Company’s published premium rate corresponding to 
the applicant’s age, then said insurance shall take effect and be in force under 
and subject to the provisions of the policy applied for from and after the time 
this application is made, whether the policy be delivered to and received by the 
applicant or not. 2. That a receipt on the form attached as a coupon to this 
application form is the only receipt the agent is authorized to give for any 
payment made before the delivery of the policy. 3. That only the President, a 
Vice-president, a Second Vice-president, a Secretary or the Treasurer of the 
Company can make, modify or discharge contracts, or waive any of the Com- 
pany’s rights or requirements; that notice to or knowledge of the soliciting 
agent or the Medical Examiner is not notice to or knowledge of the Company, 
and that neither one of them is authorized to accept risks or to pass upon 
insurability. 4. That by receiving or accepting said policy, any additions or 
amendments hereto which the Company may make and refer to in Question 10 
above entitled ‘Additions or Amendments’ are hereby ratified.” 

Two of the policies in suit, i. e. Nos. 11,773,180 and 11,773,181, each for 
$5,000, are dated April 8, 1932 and were delivered on April 15, 1932. The 
premiums thereon were paid. The other two policies in suit, i. e., Nos. 11,780,717 
and 11,780,718, are dated April 19, 1932, and were delivered to Adamos during 
the latter part of May, or the first part of June, 1932. The premiums thereon 
were paid. 

The last two policies were issued on a supplemental application signed by 
Adamos, which states: “Supplemental to my application for insurance dated 
the 6th day of April, 1932, I hereby apply for $5,000 additional insurance on 
the ordinary life plan to take effect April 8th, 1932, and I reiterate and confirm 
all the agreements, statements, representations and answers contained in my 
said original application, and agree that said original application shall form 
a part of said additional insurance contract. I further warrant and declare 
that no change has occurred in my health or insurability since the date of my 
said original application.” Adamos signed these supplemental applications the 
date the policies were delivered, although the date on these papers is April 
19, 1932. 

After making the original application for insurance on April 6, 1932, Adamos 
again consulted a doctor and went to a hospital. April 18, 1932, Dr. Hadley was 
called to the home of Adamos, found him in bed suffering marked pain, and 
diagnosed the condition as cancer, prescribing a narcotic for relief of pain. He 
then sent Adamos to the West Penn Hospital, where Adamos was from April 
21 to Apri! 29, 1932. Three doctors, namely, Drs. Schildecker, Ritterer, and 
Langer, examined him, and diagnosed his condition as one of cancer, far 
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advanced and inoperable. Dr. Langer administered deep X-ray and therapeutic 
treatments to Adamos daily from April 27 to April 29, 1932, and again daily 
from May 4 to May 11, 1932. These treatments lasted approximately one hour 
each. 

In the death certificate signed and filed by Dr. Owens, made prima facie 
evidence by the Pennsylvania Act of 1915, P.L. 900, § 21, as amended by Act, 
April 28, 1927, P.L. 498, § 1, 35 P.S.Pa. § 471, it is stated that Dr. Owens 
attended from March 15, 1932, to July 5, 1932. 

None of these facts is disputed. 

Dr. Wiley, the medical examiner who recorded the answers to the questions, 
testified that he asked Adamos the questions in Part II of the medical exam- 
ination report; that he correctly recorded Adamos’s answers thereto. Dr. 
Wiley further testified that he read the entire blank to Adamos, and all the 
questions; that he had no particular difficulty in making the man understand the 
questions, nor did he have any particular difficulty in understanding the answers, 
although Adamos spoke with a Greek accent. 

The only evidence the plaintiff offered in rebuttal was to the effect that 
Adamos was an illiterate Greek, and that persons who did not understand 
Greek had to use an interpreter to converse with him. 

The plaintiff conceives that this rebuttal testimony raised an issue of fact 
that should have gone to the jury as to whether or not the insured was such an 
illiterate, uneducated Greek, with so slight an understanding of English as to 
have been unable to make the false answers which appear on the original 
applications over his signature. We cannot so hold. As we view the law, 
Adamos bound himself and his beneficiaries to the answers as signed. He had 
no —— to sign his name to those answers unless he understood what he 
signed, 

The courts generally hold that by signing an instrument, such as an 
application for insurance, the signer binds himself and those claiming through 
him to the instrument as signed. Stanulevich v. St. Lawrence Life Ass’n, 
N.Y. 586, 127 N.E. 315; Kwiatkowski v. Brotherhood of American Yeomen, 243 
N.Y. 394, 153 N.E. 847; Erickson v. Knights of Maccabees, 71 Colo. 9, 203 P. 
674: Lauze v. New York Life Insurance Co., 74 N.H. 334, 68 A. 31; Emanuele 
v. Metropolitan Life Insurance Co., 137 Misc. 542, 242 N.Y.S. 715; New York 
Life Insurance Co. v. Fletcher, 117 U.S. 519, 6 S.Ct. 837, 29 L.Ed. 934; Etna 
Life Insurance Co. v. Moore, 231 U.S. 543, 34 S.Ct. 186, 58 L.Ed. 356; Raives v. 
Raives, 2 Cir., 54 F.2d 267; New York Life Insurance Co. v. Stewart, 5 Cir., 69 
F.2d 957. 

Mere illiteracy cannot be urged to avoid a written instrument. Common- 
wealth v. Gudaitis, 323 Pa. 110, 111, 186 A. 82. 

The answers which are set out in the medical examination blank and 
signed by Adamos constituted a part of the policies sued upon. He could not 
hold the policies without becoming chargeable with knowledge of their con- 
tents. By accepting and retaining the policies, he must be held to have adopted 
as his own, the answers contained in the application attached to the policy, 
even though they may have been erroneously entered. New York Life Insur- 
ance Co. v. Stewart, 5 Cir., 69 F.2d 957. 

That these answers were material to the risk, there can be no question. 
Nor can there be any question that they were false. Therefore, being false, 
they amount to a fraud upon the Insurance Company which has relied upon them 
in issuing the policies here in suit. 

The. answers in question were made to be relied upon and were relied upon 
by the Insurance Company under the undisputed evidence in this case. 

Since the answers were false, it must follow as a matter of law that there 
was an intention to deceive. Claflin v. Commonwealth Insurance Co., 110 U.S. 
81, 3 S.Ct. 507, 28 L.Ed. 76; Raives v. Raives, 2 Cir., 54 F.2d 267, 269. 

We, therefore, conclude that the Insurance Company was entitled to have 
these policies held null and void, and that the plaintiff would then be entitled 
only to recover the premiums paid. 

The plaintiff further contends that a special situation exists as to the second 
policy dated April 6, 1932, i. e., policy No. 11,773,181, on the ground that there 
was no application for this policy. There is no merit in this contention. As 
we have above noted, in the application, over Adamos’s signature in the space 
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marked “Additions and Amendments,” is entered this notation: “Additional 
Policy $5000 written on the ordinary life plan.” Then it also appears by the 
quotation from this application above noted, that Adamos ratified any additions 
or amendments by receiving and accepting this policy. The receipt and 
acceptance of this second policy with the application, medical history appended 
hereto, and the payment of the premium thereon, clearly indicated that this 
policy was issued on the basis of Adamos’s medical history shown in the 
application attached to the policy. The case of Fidelity Title & Trust Company 
v. Metropolitan Life Insurance Company, 305 Pa. 296, 157 A. 614, cited by 
plaintiff in support of his position, is not in point, because there were no pro- 
visions for amendments and additions which appear in the instant case; and it 
was necessary to get an additional application signed by the assured, which 
was not done. 

As to the last two policies issued, there is a further reason why the plaintiff 
could not recover, i. e., Adamos failed to inform the Insurance Company as to 
pertinent facts which occurred between the date of his medical examination 
and the delivery of the policies. These facts are, as above noted, that Adamos 
was in the West Penn Hospital from April 21 to April 29, 1932, and was 
examined there by three doctors who pronounced him to be suffering from an 
incurable cancer. One of these doctors, i. e., Dr. Langer, administered treat- 
ments for this cancer up to May 11, 1932. None of these facts was disclosed 
to the Insurance Company on the delivery of these policies. His failure to 
make this disclosure of itself would void these two policies. Stipcich v. 
Metropolitan Life Insurance Co., 277 U.S. 311, 48 S.Ct. 512, 72 L.Ed. 895. 

In addition, by reason of the failure to make disclosure to the Insurance 
Company that Adamos had consulted and been treated by a physician between 
the date of his medical examination, these policies would be void by the terms 
of the insurance contract itself, by reason of these facts. The law is well stated 
in Subar v. New York Life Insurance Company, 6 Cir., 60 F.2d 239, 240, as 
follows: “The provision in the application that the policy should not take effect 
upon delivery if the insured had consulted a physician since his medical examina- 
tion became a part of the contract for insurance. First National Bank v. 
Bank y. Hartford Fire Insurance Co., 95 U.S. 673, 675, 24 L.Ed. 563; New 
York Life Ins. Co. v. Wertheimer (D.C.) 272 F. 730; Columbian Nat. Life Ins. 
Co. vy. Harrison, 12 F.2d 986 (C.C.A.6); Hurt v. New York Life Ins. Co. 
(C.C.A.) 51 F.(2d) 936, 937. And this is true though the insured did not read the 
application or know its contents, for, as said in Lumber Underwriters v. Rife, 
237 U.S. 605, 609, 610, 35 S.Ct. 717, 718, 59 L.Ed. 1140: ‘No rational theory of 
contract can be made that does not hold the assured to know the contents of 
the instrument to which he seeks to hold the other party. * * * What he 
(assured) cannot do is to take a policy without reading it, and then when he 
comes to sue at law upon the instrument, ask to have it enforced otherwise 
than according to its terms.’” 

We, therefore, conclude on the whole case that there was no issue of fact 
to go to the jury, and that the motion for a new trial must be denied. Let an 
order be submitted accordingly. 


NEW YORK LIFE INS. CO. v. GUYES. 
District Court, M. D. North Carolina, Greensboro Division. March 16, 1938. 


22 Federal Supplement 454. 
2. CONTRACT. 

The purpose of North Carolina statute, prohibiting insurance company or 
agent thereof from making insurance contract or agreement as to such contract 
other than as plainly expressed in policy issued thereon, is to require that all such 
contracts be set forth in policy and afford protection to policyholder. Code N.C. 
1935, § 6458. 

(For other cases, see Insurance, Dec. Dig. § 133{1].) 

3. REINSTATEMENT. 

An insurance company, consenting to reinstatement of lapsed life policy 
because of misrepresentations in application for reinstatement as to applicant’s 
insurability, may rescind such action promptly on discovering fraud without attach- 
ing application to policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
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4. MATERIALITY. 

The materiality of answers to questions in application for reinstatement of 
lapsed life policy is matter of law. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

5. REINSTATEMENT. 

Untrue material answers to questions in application for reinstatement of lapsed 
life policy constitute ground for avoidance of policy if application to reinstate is 
available without being attached to new policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

6. APPLICATION. 

The purpose of North Carolina statute, prohibiting insurance contracts not 
plainly expressed in policy, as well as provision in life policy that no statement by 
insured shall avoid policy, unless it is contained in application therefor and copy 
of application is indorsed on or attached to policy, is to require parties to incor- 
porate in insurance contract anything pertaining to validity thereof when written. 
Code N.C.1935, § 6458. 

(For other cases, see Insurance, Dec. Dig. §§ 133[1], 151[2].) 

7. CANCELLATION. 

A life policy, issued pursuant to application for reinstatement of lapsed policy 
on sole consideration of premiums previously paid on old policy and taking effect 
as of same date, bearing same number and containing same provisions, except as 
to insured’s age ‘and amount of policy, was not a new contract, but merely contin- 
uation of old contract by substitution, so as to authorize cancellation of new policy 
by insurer for misstatements as to insured’s insurability in application for reinstate- 
ment without attaching such application to’ new policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

In Equity. Suit by the New York Life Insurance Company against Samuel 
\\. Guyes to cancel a life insurance policy. 

Decree for plaintiff. 

Smith, Wharton & Hudgins, of Greensboro, N. C., for plaintiff. 

Hobgood & Ward, of Greensboro, N. C., and Guthrie & Guthrie, of Durham, 
N. C., for defendant. 

Hayes, District Judge. 

This is a suit brought by the New York Life Insurance Company to cancel 
a policy of life insurance written on the life of Samuel ‘W. Guyes. The defendant 
is a resident of the state of North Carolina and the policy of insurance was deliv- 
ered to him here in this state. The original policy was issued on September 11, 
1931, pursuant to a written application thereto attached and made a part thereof. 
The premium on the policy was $189.60 for $5,000 of life insurance with a double 
indemnity and provisions for waiver of premium and disability benefits in the sum 
of $50 per month in the event of total and permanent disability. A charge of 
$25.05 of that premium was used for the disability benefits. The policy contained 
this clause, “The policy and the application therefor, a copy of which is attached 
hereto, constitute the entire contract. All statements made by the insured shall, 
in absence of fraud, be deemed representations and not warranties, and no state- 
ment shall avoid the policy or be used in defense to a claim under it, unless 
it is contained in the written application and a copy of the application is endorsed 
upon or attached to this policy when issued.” It also contained another provision 
as follows: “If the age of the insured has been mis-stated, the amount payable 
hereunder shall be such as the premium paid would have purchased at the correct 
age.” 


Later the anniversary date of the policy was changed to December 11th and 
the adjustment in premiums was made. 

The premium due on December 11, 1932, was not paid and the period of grace 
expired January 12th. On January 14, 1933, the defendant made a written applica- 
tion to reinstate the old policy and in this application for reinstatement he rep- 
resented that he was in the same condition of health as he was when the policy 
was issued and that he had not suffered any illness or disease or bodily injury 
within the two years preceding January 14th, nor consulted any physician or been 
treated by one w ithin that time, and certified that his answers were full, complete, 
and true, when in fact the representations were untrue, in that he had suffered 
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with a disease or diseases which were causing him to be very nervous and to suffer 
with intense headaches, known as migraine, which occurred at intervals and cul- 
minated in such severity that opiates had to be taken in order to provide relief; 
and while he had not consulted a physician or physicians within the strict meaning 
of the term, nevertheless, his condition was such that he was not an insurable risk 
and an insurance company would not have written a policy on him if it had known 
his true condition; the plaintiff relied on his representations and reinstated his pol- 
icy on the strength thereof. 

On July 21, 1933, the insured discovered that a mistake was made in his age. 
That the policy read him at the age of 39 when his correct age was 38 and he 
requested the company to forward him the necessary blanks so as to correct that 
mistake ; the company sent him the blanks and on the 15th day of November, 1933, 
he forwarded to the company the blank properly executed in which he “requested 
to change policy number 11566168 to correct age 38 for $5162.00, the amount of 
insurance which the premium paid would purchase at said age, I was born Decem- 
ber 26, 1893." On November 21, 1933, the plaintiff wrote a new policy, but giving 
it the same number as that of the old policy and correcting his age at 38 and 
changing the amount of the insurance from $5,000 to $5,162 and letting the policy 
take effect as of the 11th day of September, 1931, and attached thereto the copy of 
the original application, and the request to make the necessary corrections on 
account of the age which has been set out above. But the company did not attach 
to the policy a copy of the application to reinstate the old policy. 

The defendant paid the premium that fell due in December, 1933, and in 1934 
he filed an application for total and permanent disability benefits and in this 
application for disability benefits he stated that his illness began about January 
1, 1933, and that he had been treated by Dr. W. T. Cox of Greensboro in response 
to the question for him to give the name and address of the physician who had 
been consulted at the beginning of the illness. The company conducte? an inves- 
tigation and found that the defendant had been treated in the fall 1932 by 
Dr. Cox for his nervous breakdown and unbearable headaches 2 ne type 
of focal infection; that Dr. Cox, the Osteopath, had caused the detenda: » have 
his teeth X-rayed; and that Dr. Sykes found he had four abscessed teeth which 
the defendant did not have extracted and that this occurred prior to the time that 
he filed his application to reinstate his insurance. Promptly upon discovering 
these facts the company notified the insured that the policy had been reinstated 
on the strength of false statements which he made concerning his health and can- 
celed an indebtedness which he owed on it and remitted to him a check for the 
premiums which had been paid with interest since the reinstatement of the policy, 
which, of course, the defendant refused to accept. Thereupon the defendant filed 
a bill in equity in this court to cancel the policy and paid in the court the sum 
of $225 to cover the premium with interest from the time of the reinstatement of 
the policy. 

The policy contained a clause making it incontestable after two years from 
its issue. The defendant denied that there was a sufficient amount in controversy 
to give this court jurisdiction on the ground of diversity of citizenship and pleaded 
the failure of the insurance company to attach the application to reinstate the old 
policy to the new policy when issued and objected to the introduction of that 
statement or any evidence in relation thereto on the ground that it was incom- 
petent by reason of its not being attached to the policy. 

{1] It is the contention of the defendant that the present policy bearing date 
of November 21, 1933, is a new and independent contract and that no statement 
or agreement pertaining to said contract is admissible in evidence or can be 
regarded as a part of the contract, unless and until the same is attached to and 
made a part of the policy when written. There is no merit in the contention 
that the amount involved is not sufficient to give this court jurisdiction, for the 
face of the policy itself constitutes the amount that is involved and not the mere 
installment that might have been due at the time of the filing of the bill. 


[2] North Carolina Code, § 6458, provides, among other things, in dealing 
with the privileges of insurance companies to do business in North Carolina, “nor 
shall any such company or any agent thereof make any contract of insurance or 
agreement as to such contract other than as plainly expressed in the policy issued 
thereon.” Under the law of North Carolina as declared by the Supreme Court 
of this state, it is held that an oral contract of insurance would be upheld as a 
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general rule, yet when such contract is in the form of a written policy sub- 
sequently accepted by the insured, the oral contract merges into the written one 
and the written policy stands as embodying the contract, the rights of the parties 
must be determined by its terms and conditions Floars v. Insurance Company, 
144 N.C. 232, 56 S.E. 915, 11 L.R.A.,N.S., 357. The purpose of this statute is 
to require all of the contracts between the parties to be set forth in the policy and 
to afford protection to the policyholder, Smathers v. Insurance Company, 151 N.C. 
98, 65 S.E. 746, 18 Ann.Cas. 756; thus it has been held that a collateral agreement 
delivered with the policy but not attached to nor made a part thereof is unenforce- 
able at the instance of the insured, Graham vy. Insurance Co., 176 N.C. 313, 97 
S.E. 6. If the application to reinstate is to be attached to the policy in order to 
be effective, it is doubtful if the plaintiff would have any right under the facts 
and circumstances of this case to reform the policy by adding it thereto, and then 
seeking its cancellation. Floars v. Insurance Co., supra; Moore v. Casualty Co., 
207 N.C. 433, 177 S.E. 406; Hayes v. Travelers Ins. Co., 10 Cir., 93 F.2d 568. 

[3] If the new policy dated November 21, 1933, had not been issued and the 
suit were brought by the reinstated policy for the purpose of canceling the same, 
there is no doubt in my mind about the fact that it would not be necessary to 
have the application to reinstate attached to the original policy in order to cancel 
the contract on the ground of fraud perpetrated in the application to reinstate. 
For in that event we would be dealing only with the old policy and on the validity 
of the contract made for its reinstatement. The application to reinstate containing 
the representations of the defendant’s insurability, together with the payment of 
the premium, constituted the consideration upon which the company reinstated the 
original policy and put it into force. It would seem too clear for argument that 
under such circumstances where the consent of the company was obtained by such 
misrepresentations it would have the privilege to rescind its action of reinstatement 
by acting promptly upon discovery of the fraud. Moreover, it would be impractical 
to attach the application to reinstate to the policy when issued within the meaning 
of the statute of North Carolina for the application to reinstate had not come 
into existence when the policy itself was issued and the statement itself goes to 
the validity of the reinstatement and not to terms of the policy contract. This view 
finds support in New York Life Insurance Co. vy. Rosen, 255 N.Y. 567, 175 N.E. 
316; Axelroad v. Metropolitan Life Ins. Co., 267 N.Y. 437, 196 N.E. 388 and in 
the recent case of New York Life Ins Co. v. Odom, 5 Cir., 93 F.2d 641; New York 
Life Ins. Co. v. Buchberg, 249 Mich. 317, 228 N.W. 770, 67 A.L.R. 1483; National 
Life & Accident Ins. Co. v. Nagel, 260 Mich. 635, 245 N.W. 540; Duncan v. Penn 
Mutual Life Ins. Co., 17 Tenn.App. 62, 65 S.W.2d 882. Compare Washington 
Fidelity Ins. Co. v. Burton, 287 U.S. 97, 53 S.Ct. 26, 77 L.Ed. 196, 87 A.L.R. 191. 

The case of Archer v. Equitable Life Assur. Co., 218 N.Y. 18, 112 N.E. 433, 
is to be distinguished from the above cases on the ground that the application 
itself was not attached to the policy and made a part thereof and was therefore 
not available because it violated the New York statute. But it was the application 
upon which the insurance policy was isssued and not an application to reinstate 
the policy. 

[4, 5] The materiality of the answers to the questions contained in the applica- 
tion to reinstate is a matter of law and, being untrue, they constitute the ground 
for avoidance of the policy if the application to reinstate is available without being 
attached to the new policy. Fountain & Herrington v. Mutual Life Ins. Co., 4 Cir., 
55 F.2d 120; Jefferson Standard Life Ins. Co. v. Clemmer, 4 Cir., 79 F.2d 724, 
103 A.L.R. 171. 


[6] If the new policy constitutes a new and independent contract, then it 
seems to me the application to reinstate the policy should have been attached to the 
new contract. In that case the statements concerning his insurabiliy were far 
more vital and important than those contained in the original application, and if 
the company wanted to avail itself of the privilege to avoid the policy on the 
strength of the statement therein contained, then those statements should have 
been attached thereto and made a part of the policy when issued. The purpose 
of the statute in [North Carolina as well as the clause in the contract are to 
require the parties to incorporate in the contract of insurance anything which may 
pertain to the validity of the contract at the time it is written. Washington Fidelity 
Ins. Co. v. Burton, supra. It would be unfair to the insured to omit it and in 
such case there would be no valid reason or excuse for failure to attach it. 
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|7] This brings us to the question which is decisive of the case: Is the new 
policy a new and independent contract or a mere substitution and continuation 
of the old? The new policy is issued upon the sole consideration of the premiums 
previously paid on the old policy. The new policy takes effect as of the date of 
the old policy and bears the same number as the old policy. It contains the same 
identical provisions as the old policy and provides for the same benefits and it 
differs from the old policy only in the respect that the age is carried at 38 instead 
of 39 and the face of the policy is changed from $5,000 to $5,162. In determining 
whether the new policy constitutes a departure from the old and creates a new 
contract, we must recur again to the provisions of the old policy and there we find 
the provision that if there is a misstatement of the age the policy will be corrected 
so as to provide whatever amount of insurance the premium paid would purchase 
at the correct age. If there had been no new policy issued for the old one, the 
insured could have recovered the same identical benefits under the old policy that 
he is entitled to recover under the new upon proof that a mistake had been made 
in his age. When therefore the new policy was issued to correct the mistake of 
age, it did not introduce into the contract a new element of insurance, although 
it did fix the amount in the sum of $162, but this amount could have been recov- 
ered under the old policy if loss had occurred before the new policy was issued. 
It seems reasonable therefore to conclude that the new policy is not a new contract, 
but is merely a continuation by way of substitution of the old contract. A contrary 
view would be in disregard of the law in A&tna Life Ins. Co. v. Dunken, 266 U.S. 
389, 45 S.Ct. 129, 69 L.Ed. 342. 

It follows therefore if the new policy is not a new contract but is a mere 
continuation of the old, then it was not necessary to attach the application to 
reinstate to the new policy in order for the company to avail itself of the misstate- 
ments made therein. The infirmity of the old reinstated policy followed and 
entered into the new policy, and, since the vitality of the new policy depends 
entirely upon the validity of the old policy, the new policy is subject to the same 
weakness or defense available against the reinstated policy. The false statements 
contained in the application to reinstate about facts which were material to the 
risk gave the company the right to cancel the old policy, but inasmuch as it did 
not discover the falsity of those representations until after it had reissued the 
substituted policy and acted with promptness to rescind the substituted policy upon 
discovery of the falsity of those statements and returned the premium with interest 
which it had received at the time of reinstatement, the company is likewise enitled 
to a cancellation of the substituted policy and it will be so ordered. Wallach v. 
7Etna Life Ins. Co., 2 Cir., 78 F.2d 647. 


SMITH v. JOHN HANCOCK MUT. LIFE INS. CO. No. 4—4952. 
Supreme Court of Arkansas. Feb. 28, 1938. 
114 Southwestern Reporter (2d) 15. 
2. CANCELLATION. 

[he provision in a life policy reserving to insurer the right to cancel for failure 
of insured to pay loans or interest does not render policy void when default occurs, 
but policy remains in force as to any values it may possess until affirmative action 
ts taken by insurer to invoke the reserved privilege. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

3. OPTION ON LAPSE 

The failure to pay a premium on a life policy will not automatically cancel the 
policy if at the time such payment falls due other rights or options are outstanding 
in insured’s favor 

(For other cases, see Insurance, Dec. Dig. § 364.) 

4. PAID-UP INSURANCE. 

A provision in loan agreement that in case of default in payment of any pre- 
mium the insurer “may” terminate the insurance subject to provisions of law and 
of the policy did not enlarge the policy to the extent of “requiring” the insurer 
to act aftirmatively beyond automatically continuing the policy in participating 
paid-up life insurance, in absence of action by insured, as provided by policy. 

(For other cases, see Insurance, Dec. Dig. § 364.) 
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5. NOTICE. 

An insurer was not precluded from denying liability on life policy on ground 
of forfeiture for failure to pay premiums when value ceased to exist merely 
because of failure to mail notice of forfeiture for failure to repay loan and interest 
on policy when they equaled the cash surrender value. 

(For other cases, see Insurance, Dec. Dig. § 310]1].) 

6. GRACE PERIOD. 

Where insured who is in default in payment of premiums on life policy dies 
within grace period, insurer may deduct from any amount due beneficiary the 
proportion of premium earned between due date and date of death, but during 
period of grace policy may not be cancled or converted because of failure to pay 
premium on or before due date. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

7. LOAN VALUE. 

Where loan values of life policy accumulate in annual amounts, but insured is 
given right to pay premiums quarterly, the loan value must be apportioned to cor- 
respond with the quarterly privilege of premium payments. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

8. SURRENDER VALUE. 

Where cash surrender value of life policy at end of grace period following 
default in payment of premium was less than amount of indebtedness at date of 
default, plus interest on loan accruing during period of grace, recovery on policy 
was barred not withstanding insurer’s failure to notify insured of cancellation for 
failure to pay indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

Appeal from Circuit Court, Mississippi County, Chickasawba District; Neil 
Killough, Judge. 

Action by Tishie Smith against the John Hancock Mutual Life Insurance Com- 
pany on a policy of life insurance. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Holland & Barham, of Blytheville, for appellant. 

House, Moses & Holmes and H. B. Solmson, Jr., all of Little Rock, for appellee. 

GrirFIn Situ, Chief Justice. 

\ppellant is the beneficiary of an insurance policy written by appellee August 
11, 1916, on the life of J. F. Smith. The assured died May 4, 1936. Annual pre- 
miums were paid to August 11, 1935. Before default occurred, a quarterly premium 
was paid extending the policy to November 11, 1935. There were no further 
payments. 

The contract provides that all premiums shall be paid annually in advance, 
‘or in regular equivalent semi-annual or quarterly installments. * * * Except 
as herein expressly provided, the payment of any premium or installment thereof 
shall not maintain this policy in force beyond the date when the suceeding premium 
or installment becomes payable. A grace period of 31 days, during which the 
policy shall remain in force, will be granted for the payment of premiums or regular 
installments, after the first.” 


The policy also provides for participation by the assured in surplus distributions ; 
for cash withdrawal values; and for premium loans. 

Appellant’s contentions are summed up in the following extracts from the 
brief: “Under the court’s finding, we have, on November 11, 1935, a policy with 
a cash-surrender value of 39 cents more than the indebtedness. And further, 
that the appellee took no action whatever in regard to the matter except to send a 
letter after December 11, 1935, acknowledging the policy was in force and a notice 
on January 17, 1936, that $18.98 would be due on February 11, 1936.” 

Appellee- admits sending the letter, as alleged, but testified that it was mailed 
through error, and that there was no intention to waive the previous forfeiture. 

The controversy, in effect, is narrowed down to the single question, What were 
the rights of the assured on November 11, 1935, or thereafter, when the cash sur- 
render or loan value of his policy exceeded by 39 cents the amount which, under the 
assured’s directions, had been charged against it? 
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{1] Trial was by the court, the judge sitting as a jury, and findings of facts 
are entitled to the same weight as a jury’s verdict. 

The court found that the cash surrender value on November 11, 1935, was $821; 
that loans amountd to $809.06; that interest of $157.95 was chargeable. Of 
which $146.40 had been paid; and that the full indebtedness was $820.61. There is 
substantial evidence to support this finding. 

The assured, under his contract, had the right to borrow “on the sole security 
of the policy * * * a sum not to exceed the cash-surrender value at the end of 
the then current policy year, of the policy and of any outstanding dividend additions, 
less any outstanding indebtedness and interest on the total amount loaned to the 
next policy anniversary, and less any unpaid balance of premiums for the current 
policy year. * * * Failure to repay the loan or to pay interest thereon shall not 
avoid the policy while the indebtedness is less than the cash-surrender value. When 
the indebtedness equals such value the policy shall become void 31 days after notice 
has been mailed to the insured.” 

Under the subtile “Non-Forfeiture Options,” it is provided that, in case of 
default in the payment of any annual premium or installment thereof, then, (A) 
without action on the part of the holder, the policy will be continued for its face 
value in participating paid-up life insurance; or (B) if the holder so elect, the 
policy will be terminated and the value paid in cash; or (C) upon written request 
within 90 days from date of premium default, the policy will be continued at its 
face amount for its value in participating extended insurance. 

[2] It is settled in this state that a policy provision reserving to the insurer 
the right to cancel for failure of the assured to pay loans or interest does not have 
the effect of rendering the policy void when such default occurs. The reservation, 
standing alone, is not self-executing. The policy remains in force as to any values 
it may possess until affirmative action is taken by the insurer to invoke the privilege 
so reserved. 

In Federal Life Insurance Company v. Pearrow, 191 Ark. 597, 86 S.W.2d 1106, 
we said: “Whenever the total indebtedness against said policy is equal to or in 
excess of the loan value thereof, the said Company shall have the right to forfeit 
and cancel said policy upon thirty days written notice.” 

[3] It may also be said that failure to pay a premium will not have the effect 
of automatically canceling the policy if at the time such payment falls due other 
rights or options are outstanding in favor of the assured. In the instant case 
there were existing rights—rights evidenced by a credit differential of 39 cents. 
In connection with this balance the following language is to be considered: “In 
case of default in the payment of any premium or installment thereof on said policy, 
the Company may terminate said insurance, subject to any provisions of law or of 
the policy prescribing the conditions under which this right may be exercised, and 
may deduct the indebtedness hereby secured from the amount which would other- 
wise be the surrender value of the policy, and apply the residue thereof, if any, to 
the purchase of paid-up or extended insurance, when such insurance is provided for 
by the terms of the policy, or pay it in cash if those entitled to receive it so elect.” 

The preceding quotation is from the loan agreement, as distinguished from the 
policy itself—that is, it is in the note. 

14] The policy condition that “Failure to repay the loan or to repay interest 
thereon shall not avoid the policy while the indebtedness is less than the cash- 
surrender value” is coupled with an additional provision that “When the indebted- 
ness equals such value, the policy shall become void 31 days after notice has been 
mailed to the insured and assignee.” 

While the language of the note differs somewhat from that of the policy, it is 
not in conflict therewith. The term “may,” used in defining the company’s right to 
terminate the policy for nonpayment of premium, does not enlarge the policy con- 
tract to the extent of requiring the company to act affirmatively except as stip- 
ulated in option “A.” 

[5] Reading the various provisions together, it is clear that appellee did not have 
the right on November 11 to cancel the policy for failure to pay the loan or 
interest without mailing the required notice. But it does not follow that because 
the mailing of such notice was a condition precedent to the company’s right to 
avoid the policy for failure to repay the loan and interest when they equaled the 
cash surrender value, the policy would not forfeit for failure to pay premiums 





urity 
d of 
ions, 
> the 
rrent 
| not 
Vhen 
\otice 


e of 
(A) 
face 
, the 
quest 
it its 


surer 
have 
ition, 
alues 
ilege 


1106, 
or in 
wr feit 


fect 
ther 
case 
ents. 
“In 
licy, 
Tr of 
and 
ther- 
y, to 
1 for 
lect.” 
1 the 


erest 
-ash- 
hted- 
been 


it is 
ht to 
con- 
stip- 


have 
n or 
ause 
it to 
| the 
iums 


Life] Sovereign Camp, W. O. W. v. Harris 


when values ceased to exist. The contract explicitly provides that its life is 
dependent upon payment of premiums, and that “payment of any premium or 
installment thereof” shall not maintain the policy in force beyond the date when 
the succeeding premium or installment becomes due “except as herein expressly 
provided.” The “express provision” refers to options A, B, and C, only “A” being 
pertinent here. Failure of the assured to take affirmative action imposed a duty 
upon appellee to proceed under option “A”—that is, to continue the policy as 
paid-up insurance for its value. o 

The trial court having found for appellant that on November 11 there was a 
value of 39 cents, and $821 being the sum necessary to purchase $1,209 of paid-up 
insurance under option “A,” appellant contends that the recovery should be 
$364.71, this being the remainder after computing interest to May 4, 1936, and 
deducting principal and interest of $844.71 from such value. The statutory penalty 
of 12 per cent., and an attorney's fee, are also asked. 

The fallacy of appellant’s position lies in a failure to concede that appellee 
was entitled to collect premiums, and that it had a right, upon failure of the 
assured to pay such, to exercise option “A” without notice. But, appellant urges, 
there was a value of 39 cents, and option “A” was not exercised. 

[6] The value contended for did exist as of November 11, and at that time a 
failure to pay the premium, or failure to pay the note and interest, or both, could 
not avoid the policy. But the premium payment of August 11 extended the policy 
not to November 11, but, conditionally, to November 11 plus 31 days. It is true 
that, if the assured had died within the grace period, the company had the right to 
deduct from any amount due him that proportion of the premium earned between 
November 11 and the date of death, but during the period of grace the policy 
could not be canceled or converted because of failure to pay the premium on or 
hefore November 11. 

[7, 8] When 31 days expired, the indebtedness was increased from $820.61 to 
$825.53, the difference of $4.92 being interest on the loan which accrued during 
the period of grace. The result was that, instead of having a credit of 39 cents 
when the forfeiture occurred, an indebtedness of $4.53 had resulted. 

It may be urged that, if interest is chargeable during the period of grace, the 
cash surrender or loan values must be apportioned to correspond, and that the same 
right would exist with respect to participation in dividends. Answer to this argu- 
ment is that the policy provides otherwise. 

Security Life Insurance Company v. Matthews, 178 Ark. 775, 12 S.W.2d 865, 
was determinative of the proposition that where loan values, by the terms of a 
policv, accumulate in annual amounts, but the insured is given the right to pay 
premiums quarterly, the loan value must he apportioned to correspond with the 
quarterly privilege of premium pavments. 

The table of values in appellant’s policy shows $810 to have been available 
August 1], 1935. By reason of acceptance of a quarterly premium, appellee, 
consonant with the Matthews Case, has interpreted the policv as giving the assured 
the henefits of apportionment. This is reflected by the admitted value of $821. 

The judgment is affirmed. 


SOVEREIGN CAMP, W. O. W. v. HARRIS. No. 4—4976. 
Supreme Court of Arkansas. March 14, 1938. 
114 Southwestern Reporter (2d) 449. 
1. CASH VALUE. 


Under a life insurance certificate providing for automatic premium loans 
in case of default up to the cash value of the policy, premiums so paid increase 
the cash value and the insurance does not lapse where the value as so increased 
is sufficient to keep the certificate in force until insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

2. CASH VALUE. 

_ Where in response to a request insurer wrote insured stating the manner 
in which the cash value of the policy had been applied after deault, insured’s 
failure to reply was not such an acquiescence in the insurer’s construction of 
the policy as estopped the beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 
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Appeal from Circuit Court, Scott County; J. Sam Wood, Judge. 

Action on an insurance certificate by Bessie Harris against Sovereign Camp, 
Woodmen of the World. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Hill, Fitzhugh & Brizzolara, of Fort Smith, for appellant. 

Warner & Warner, of Fort Smith, for appellee. 

DoNHAM, Justice. 

On June 18, 1929, appellant issued to William P. Harris, deceased, its 
certificate for $2,000 in which appellee was named as beneficiary. It is pro- 
vided that the non-forfeiture values set forth in said policy shall be computed 
as if the certificate had been issued on June 1, 1927. The policy provided for 
the payment of monthly installments or premiums in the sum of $5.68 each. 

Appellant agreed that upon receipt of satisfactory proof of death of the said 
William P. Harris, while in good standing, it would pay to his wife, appellee 
here, the sum of $2,000. The certificate contained certain special provisions 
or options whereby appellant agreed to pay the insured, under the conditions speci- 
fied, the cash surrender value according to paragraph 2, page 2, or advance auto- 
matic premium loans as set forth in paragraph 3, page 2, or grant paid-up or 
extended insurance in accordance with paragraph 2, page 2. It was provided that 
after 36 monthly payments had been made, if the insured failed to pay any sub- 
sequent monthly payment, he could select one of the nonforfeiture options set 
forth in paragraph 2, page 2, provided within three months after the due date 
of the monthly payment, he made written application therefor and surrendered 
the certificate. Deceased paid all monthly installments until April, 1934; and 
he did not apply for any one of the nonforfeiture options set forth in said 
paragraph 2, relative to the cash surrender, loan value, or paid-up and extended 
insurance. Therefore, these provisions of the policy are not material here. 

Paragraph 3, page 2, of the policy relates to “automatic premium loans.” 
This paragraph provides that after 36 monthly payments had been made, upon 
the failure to pay any subsequent monthly payment, the association would, 
without any action on the part of the member, advance as a loan to said 
member the amount of the monthly payments required to maintain his cer- 
tificate in force from month to month until such time as the accumulated 
loans, together with compound interest thereon at the rate of 5 per cent. per 
annum, and any other indebtedness to the association, equal the cash value 
of the policy at the date of default in payment of the monthly payments. Said 
paragraph further provided that when said cash value had been consumed in 
loans advanced and interest thereon, then the certificate should become null 
and void; provided, that while the certificate was in force and effect under 
this provision, the member could resume payment of monthly payments without 
furnishing evidence of insurability. The said paragraph further provided that 
such accumulated loans and interest thereon should become a lien upon the 
certificate and should continue to bear interest at the same rate. It was 
provided that the member might pay in whole or in part at any time the 
amount of the lien; but, if not paid, the loan and accumulated interest thereon 
should be deducted upon any settlement with the member, or from the amount 
payable at the death of the member. 

On February 20, 1934, deceased obtained a loan from appellant for $114.80. 
By the terms of the policy, this loan was payable at any time. The rate of 
interest was 5 per cent. The deceased died December 13, 1936. Proof of 
death was duly made by letter dated January 14, 1937. Upon receipt of said 
letter, the appellant denied liability, notifying appellee that the decedent had 
defaulted in his payments of premiums May 1, 1934; that the amount of the 
cash value of his policy at that time was $233.12; and that when the amount of 
the loan, less $4.39 as a credit upon said loan, was taken from the amount of 
the cash surrender value, there was left $122.71, which had been applied under 
the automatic installment loan provision contained in the policy and monthly 
interest on said loan, the monthly installment rate being $5.68, and the interest 
on the loan being 46 cents per month, or a total of $6.14 per month. It was 
claimed by appellant that the cash value of the policy was sufficient to keep the 
policy in force and effect for only nineteen months; and, hence, the premiums 
were only paid up to and including October, 1935. It was stated that deceased 
had all of the month of November to make the November payment; and since 





Life] Sovereign Camp, W. O. W. v. Harris 23 


it was not made, he became automatically suspended December 1, 1935, by 
reason of failure to pay the November installment. 

Thus, it will be seen that the appellant contended that it was not liable, on 
the ground that deceased defaulted in payments May 1, 1934, and, after 
deducting from the cash value of the policy, as of that date, the unpaid loan, 
a balance of $122.71 remained, which was applied under the automatic premium 
loan clause; that this amount only continued the certificate in force to and 
including October, 1935; and that the deceased was supended December 1, 1935, 
for failure to pay the November installment, at which time the policy became 
null and void. 

[1] The appellant contends that under the terms of the policy the payment 
cf the premiums under the automatic premium loan clause did not increase the 
cash value of the policy as provided by Table A thereof, so as to keep the policy 
in effect to the date of the death of the insured. On the other hand, appellee 
contends that the cash value of the policy was increased by payments from 
the automatic loan fund the same as if the premiums had been kept paid from 
any other source; and that the policy did not lapse, but was in force and effect 
at the death of the deceased. 

The same question was before this court in the case of W. O. W. Sovereign 
Camp v. Easley, 188 Ark. 1012, 69 SiW.2d 273. This court held in said case that 
the advancement of premiums by appellant from the automatic premium loan 
fund enhanced the cash value of the policy so as to keep it in force. The 
court further held, under provisions of the policy exactly like those in the 
instant case, when said provisions were all construed together, that the 
advancement of the premiums from the automatic premium loan fund increased 
the cash value of the policy and that the insured was entitled to the benefit 
of this increase so as to prevent a forfeiture of the policy. It is conceded by 
learned counsel for appellant that in this respect the Easley Case was exactly 
like the instant case. It is conceded by counsel that if the cash value of the 
policy was increased by payment of the premium loans from the automatic 
premium loan fund, the same as if the premiums had been paid from some other 
source, that the cash value of the policy was sufficient at the time of the death 
of the deceased to have kept said policy in force and effect. Therefore, unless 
the court recedes from the position taken in the Easley Case, it must affirm 
the judgment in the instant case, unless on some other ground it should be 
reversed. 

[2] The only other ground that appellant urges for reversal is that the 
deceased acquiesced in appellant’s construction of the policy. On March 18, 
1935, appellant notified the deceased of his note for the loan he had obtained 
and of the interest due thereon. Upon receipt of that notice, the insured wrote 
appellant: “I was under the impression that this policy had been dropped for 
sometime. I am sending you Reminder Certificate that I received. Will you 
please write me the details as to the matter?” 

Appellant replied, telling the deceased that he defaulted in payment of the 
April, 1934, installment and had paid no installments since said date; that the 
cash value of his policy would continue the policy in force up to and including 
October, 1935; that after the October installment had been advanced under 
the auomatic premium loan provision, the entire values to the credit of his 
certificate would be exhausted; and that if he intended to keep his policy in 
effect, that he should resume payments of the premiums with the November, 
1935, installment. There was no further correspondence or communication 
between the deceased and appellant relative to the policy. Appellant contends 
that this is such acquiescence on the part of the deceased that the beneficiary 
in the policy should not now be permitted to contend that the policy was in 
force and effect at the death of the deceased, December 13, 1936. We do not 
adopt this view. The information given the deceased in reply to his request was 
directly contrary to the holding of this court in the Easley Case; and, therefore, 
contrary to the law of this state. It may be that deceased, upon receipt of 
appellant’s letter, learned, in some manner, that appellant was in error, and, 
therefore, that a reply was not necessary. We hold, under the circtimstances, 
that there was no such duty on the part of the insured to make reply as would 
estop the beneficiary named in the policy from maintaining an action thereon 
after his death. 
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The trial court found that there was $1,757.68 due appellee, and rendered 
judgment for this amount, with interest at the rate of 6 per cent. per annum 
from the date of the judggment. This was the amount of the policy, with 
interest, less the amount of the loans properly chargeable against it. We find 
that this amount is correct. No eror appearing in the record, the judgment 
is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. GROSS. 
Supreme Court of Arkansas. March 14, 1938. 
114 Southwestern Reporter (2d) 466. 
1. PROOF OF DEATH. 

The insurer, by denying liability on life policy through its superintendent imme- 
diately after insured’s death, waived provision prohibiting bringing of suit within 
60 days after insured’s death and requiring proof of death. 

(For other cases, see Insurance, Dec. Dig. §§ 559[2], 623[4].) 

2. PAYMENT OF PREMIUM. 

Evidence relating to acts of insurer’s superintendent after insured’ death in 
erasing entries of three premium payments in insured’s premium book and in 
substituting payments shown by receipts in possession of insured’s husband held 
sufficient for jury on issue of whether insured had paid only four cash premiums 
prior to her death as shown by premium book, or had made seven payments. 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 

3. SICK BENEFITS. 

Where evidence established that insured became sick while life policy containing 
sick benefit clause was in force and that insured met requirements necessary to 
entitle her to sick benefit payment, insurer should have applied a sufficient amount 
thereof to pay premiums due on policy between date of insured’s last premium 
payment and date of her death, so as to entitle beneficiary to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Appeal from Circuit Court, Mississippi County, Chickasawba District; Neil 
Killough, Judge. 

Action on a life insurance policy by Rosie L. Gross against the National Life 
& Accident Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Herman Horton and Roy Penix, both of Jonesboro, for appellant. 

Holland & Barham, of Blytheville, for appellee. 

Humpneerys, Justice. 

This is an appeal from a judgment for $55, penalty and attorney’s fee rendered 
in the circuit court of Mississippi county, Chickasawba district, against appellant 
on a life insurance policy issued by appellant to Elizabeth Jordan on June 29, 1936, 
which contained a sick benefit clause, in which appellee, the daughter of the 
insured, was made the beneficiary. 

It was alleged in the complaint that the insured died on October 2, 1936, during 
the life of the policy; that the insured had paid seven cash premiums of 25 cents 
a week thereon beginning on June 29, 1936, the last payment being made on August 
15, 1936; that prior to August 15, 1936, the insured became ill and was entitled 
under the sick benefit clause in the policy to $10 for weekly sick benefits which 
was more than enough to pay the premiums on the policy from August 15, 1936, 
until her death on October 2, 1936. The defenses interposed to the action were: 
First, that the suit was brought in less than 60 days after the death of the insured 
contrary to a provision in the policy; second, that no proof of death of the insured 
was ever furnished appellant as provided in the policy; third, because appellee 
brought the suit without giving a bond claiming that she was a nonresident of 
the state and should have executed a bond before bringing the suit; fourth, that 
the policy was not in force on the date of the death of the insured ‘because same 
had lapsed for nonpayment of premiums; fifth, that under the provisions of the 
policy the insured was not entitled to sick benefits of $10 or any other sum because 
the premium payments were in arrears for more than 2 weeks before she became 
ill. 

[1] (1) The record shows that immediately after the death of the insured 
appellant, through its superintendent, W. H. Glover, denied liability on the policy, 
claiming that same had lapsed on account of the failure to pay the cash weekly 
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premium of 25 cents. After the denial of liability, the 60-day clause in the policy 
was, of course, waived and appellee might bring the suit at any time. 

(2) Likewise appellant waived the clause requiring proof of death of the 
insured to be made after its superintendent knew the insured was dead and denied 
liability on the ground that the policy had lapsed on account of the failure of the 
insured to pay the premiums. 

(3) The undisputed evidence showed that appellee was a resident of Blythe- 
ville and not a nonresident of the state at the time she brought the suit. 

[2] (4) Appellant contends for a reversal of the judgment because it says 
that the undisputed evidence shows that the insured only paid four cash premiums 
of 25 cents a week, the first payment being on June 29, the second on August 1, 
the third on August 8, and the fourth on August 15, all in 1936, which payments 
kept the insurance policy in force until July 27, 1936, and not thereafter. Appellee 
contends, however, that the evidence is in dispute as to whether four or seven 
¢ash payments were made and that under proper instructions of the court that 
issue of fact was submitted to the jury and appellant is bound by the finding of 
the jury that seven cash payments were made by the insured to appellant. We 
think that the evidence as reflected by the record was in dispute on that issue 
of fact. The policy was executed on June 29, 1936, along with a premium card 
or book in which the premiums were to be entered as they were paid. A cash 
payment of 25 cents was entered therein as being paid June 29, 1936. The evi- 
dence of two witnesses introduced by appellee was to the effect that a few days 
after the death of the insured, W. H. Glover, who was superintendent of appellant 
and had been for nine years, and who had delivered the policy and collected the 
first premium, went to the home of Sidney Jordan, the husband of the insured, 
and stated the policy had lapsed for nonpayment of premiums and demanded the 
policy. When Sidney Jordan refused to surrender the policy, he asked to see it, 
the premium receipt book, and such receipts as he had. At the time four payments 
of premiums had been entered on the premium book or card, three of which pay- 
ments Glover erased and in lieu thereof entered three payments shown by the 
receipts as having been made on August 1, 8, and 15, 1936. After making this 
change or substitution of payments on the premium book or card, he let Sidney 
Jordan keep the policy, the premium card or receipt book, and the receipts. 

Glover testified that on August 24, 1936 he went to see the insured to collect 
a premium from her to keep the policy from expiring and that she said she had 
no money to pay the premium. She was sick at the time. He said she asked him 
to enter the payments she had made on the premium receipt book or card, saying 
that she had lost her receipts, and that in compliance with her request he entered 
the payments according to his collection hook which bore different dates from 
the dates on the receipts. He admitted that after the death of the insured he erased 
the dates he had made on August 24, 1936, and substituted payments in lieu thereof 
bearing the dates of the receipts he inspected which Jordan showed him. 


We think the fact that W. H. Glover unnecessarily erased from the premium 
book or card which showed three premium payments on certain dates and sub- 
stituted therefor premium payments from the receipts of August 1, 8, and 15, 
1936, was sufficient evidence to warrant the jury in finding that the dates of 
premium payments erased were made in July, 1936, and that the receipts repre- 
sented different payments from those made in August. In other words, the jury 
were warranted in finding that seven cash payments had been made by the insured 
instead of four cash payments as contended by appellant. It was clearly a disputed 
fact for the determination of the jury, the jury being the sole judges of the 
credibility of the witnesses and the weight to be attached to their evidence. 


(3] (5) There is little or no dispute in the testimony that the insured became 
ill and took to her bed about the 12th of August, 1936, and that she was confined 
to her bed until she died on October 2, 1936. Dr. Stephens attended her on August 
18, 1936, and Sidney Jordan testified that she had been in bed five or six days before 
he called Dr. Stephens. There is practically no dispute in the evidence that Dr. 
Stephens made two reports of her illness to appellant, one on the 18th of August, 
1936, and the other about a week thereafter or early in September and that these 
reports were mailed by Sidney Jordan to appellant. Appellant admits getting one 
of them and no one testifies positively that appellant did not get the other one. 
There is substantial evidence in the record tending to show that the insured became 
sick at a time when her policy was in full force and effect and that she met 
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every requirement necessary under the sick benefit clause in_the policy to 
entitle her to $10 under the sick benefit clause in the policy. It follows that 
appellant should have applied a sufficient amount out of the $10 to pay the 
premiums due on the policy from and after August 15, 1936, to October 2, 1936, 
the date of the insured’s death. 


No error appearing in the record, the judgment is affirmed. 
FRANKLIN LIFE INS. CO. et al. v. THARPE. 
Supreme Court of Florida, Division B. Feb. 23, 1938. 
179 Southern Reporter 406. 
3. PROOF OF DISABILITY. 

Evidence, in action on life insurance policy, providing for waiver of further 
premiums if insured furnished proof of total permanent disability, that insured 
contracted influenza, which immediately developed into pulmonary tuberculosis, 
before maturity of second premium, was almost helpless from such time, and 
went to various places in effort to regain his health, was sufficient to support 
master’s fact findings, confirmed by court’s decree, for plaintiff, though insured 
failed to submit proof of his physical disabilities. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Dade County; Worth W. Trammell, Judge. 

On second petition for rehearing. 


Petition denied, and original opinion adhered to and reaffirmed. 

For original opinion, see 178 So. 300. 

Francis M. Miller, of Miami, for appellant. 

Harry Gordon and Rosenhouse & Roserhouse, all of Miami, and Waller & 
Papper and B. A. Meginniss, all of Tallahassee, for appellee. 

Per Curiam. 

_{1] On second petition for rehearing, it is contended that the cause of 
action under the policy did not accrue within the five years period before 
suit. It has been brought to our attention that 37 Corpus Juris, p. 968, par. 347, 
cited in the original opinion, is inapplicable to the suit at bar, but that 37 
Corpus Juris, p. 969, par. 350, controls, and is, viz.: 

“Ignorance and Concealment of Causes of Action—a. Ignorance in General. 
Omitting at this place any consideration of the effect of a mistake, trust 
relations in general, or laches, and except where there has been secret fraud 
or concealment on the part of the defendant, the rule is generally established 
that mere ignorance of the facts which constitute the cause of action will not 
postpone the operation of the statute of limitations, but the statutes will 
run from the time the cause of action first accrues notwithstanding such 
ignorance. The reason of the rule seems to be that in such cases ignorance 
is the result of want of diligence and the party cannot thus take advantage 
of his own fault. It is otherwise where the cause of action does not arise 
except upon ascertainment or knowledge of a particular fact, or where a 
demand is a necessary prerequisite to recovery and plaintiff is in no position 
to make demand until he has learned the facts. In one case the court declared: 
‘It cannot be said that a person should assert a right before he has knowledge 
of or is chargeable with knowledge of the same; and this doctrine has been 
applied in miscellaneous cases cited in the subjoined note, and cases mentioned 
in several places in this tithe—despite the strong general rule hereinbefore 
stated—such cases being based perhaps upon the theory that the cause of 
action does not accrue until knowledge thereof is obtained. And requirement 
of knowledge is sometimes made by statute. In an action at law for con- 
spiracy in violation of the Sherman Anti-Trust Act, 15 U.S.C.A. §§ 1-7, 15 note, 
and governed by the law of limitations in Louisiana, it was held that until 
plaintiff discovered that it had a right of action—that is, until it had knowledge 
of the conspiracy—prescription did not run against it. At any rate in most 
instances the burden of showing that the statute of limitations does not apply 
to a particular case is on the party who denies the bar of the statute.” 

[2] While it is true that the insured died on March 26, 1926, and the 
beneficiary had no knowledge of the existence of the policy until it was found, 
and immediately thereafter, on November 26, 1930, gave notice of her rights 
under the policy, the excuse for the delay met the approval of the law and 
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was sufficient to toll the statute. See 14 Ruling Case Law, p. 1333, par. 504, and 
authorities cited in the original opinion. 

[3] It is next contended that the court overlooked the legal duty of the 
insured under the terms of the policy to submit proof of his physical disabilities. 
The policy is dated March 21, 1923. The second premium matured in March, 
1924. The insured in February, 1924, contracted la grippe or influenza, which 
immediately developed into pulmonary tuberculosis (of the type known as 
“gallopin consumption”), and he died on March 26, 1926. The evidence 
shows that he was almost helpless from the very day he contracted influenza. 
He was properly treated and the condition of his mind was shown by the 
attending physician. The insured went to Macon, Ga., or was sent there, and 
remained for a time. He later went to the mountains of North Carolina 
and to Colorado in his effort to regain his health. We think there is ample 
testimony in the record to support the findings of fact as made by the master 
and subsequently approved and confirmed by the final decree of the lower court. 

Careful consideration has been given to each contention made on the part of 
the .appellee for a rehearing in this cause, but we think substantial justice 
was awarded in the lower court and affirmed by the original opinion entered 
herein. 

The second petition for a rehearing is denied, and the original opinion 
entered herein is adhered to and reaffirmed. 

It is so ordered. 

Whitfield, P. J., and Brown and Chapman, JJ., concur. 

Ellis, C. J., and Terrell and Suford, JJ., concur in the opinion and judgment. 


SOVEREIGN CAMP, W. O. W. v. WHITAKER. No. 26669. 
Court of Appeals of Georgia, Division No. 2. March 3, 1938. 
195 Southeastern Reporter 584. 
1. WAIVER, 

As respects contention of waiver of prompt payment of assessments by 
course of dealing, in order for a conditional acceptance of an overdue premium 
to amount to waiver, condition must be fulfilled, and one acceptance of late 
payment is insufficient to require insurer to give notice to insured of intention 
to rely on exact terms of agreement. Code 1933, § 20-116. 

(For other cases, see Insurance, Dee. Dig. § 755[4].) 

2. LAPSE. 

A fraternal beneficiary certificate which became automatically void on failure 
to pay a premium on due date, and under which insured had right to revive certif- 
icate within three months from lapse by paying back dues provided insured was then 
in good health, and continued so for 30 days thereafter, became void by insured’s 
failure for 12 days after due date to pay regular assessment, relieving insurer 
of liability, insured having died within 30 days from late payment, notwith- 
standing insurer had received one overdue assessment, since waiver of prompt 
payment of such assessment did not waive prompt payment of following assess- 
ment, and did not constitute a course of dealing which modified terms of cer- 
tificate. Code 1933, § 20-116. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

Syllabus by the Court. 

Where the contract of a member with a fraternal beneficiary association 
provided that it should be null and void if the member failed to pay an assess- 
ment on a certain day, and also provided that the member might reinstate his 
contract within three months by paying his back dues, if he was in good health 
at the time of such payment and remained so for thirty days thereafter, it was 
avoided by his failing for twelve days to pay a regular assessment, notwith- 
standing the receipt by the association of one overdue assessment on a former 
occasion. In such case the waiver of prompt payment of a single assessment 
did not waive prompt payment of the assessment next due, nor constitute a 
course of dealing which modifies the terms of the contract. 

Error from City Court of Wrightsville; J. Eugene Cook, Judge. 

_ Action by Pearl Whitaker against the Sovereign Camp, Woodmen of the 
World, to recover on a fraternal beneficiary certificate, of which plaintiff was 
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a beneficiary,. wherein defendant filed a demurrer. To review a judgment 
plaintiff, defendant brings error. 

Reversed. 

Robt. G. Plunkett and R. F. Scarborough, both of Macon, for plaintifi 
in error. 
E. L. Rowland and J. Roy Rowland, both of Wrightsville, for defendant 
error. 


tor 









in 





NATIONAL LIFE & ACCIDENT INS. CO. v. UPCHURCH. No. 26688. 
Court of Appeals of Georgia, Division No. 2. Feb. 28, 1938. 
195 Southeastern Reporter 588. 
1. DISEASE. 


Where insured had arrested arthritis with encapsulated or dormant germs 
in his system, and after accidental injury arthritis was renewed, insured’s 
condition before injury did not constitute a “disease” within life policy 
provision for double indemnity for death “not caused by or contributed to * * * 
by any disease.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. DOUBLE INDEMNITY. 

Evidence that insured had arrested case of arthritis, which flared up after 
insured sustained sprain of ankle and exposure to cold, resulting in his death, 
held to authorize recovery of double indemnity under life policy for accidental 
death, on ground that injury rather than cold or previous disease was proximate 
cause of subsequent illness and death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 

The evidence was sufficient to authorize the jury to find that the disease 
which caused the death of the insured was caused by physical injuries received 
by the insured, and that such injuries, and not the disease, were the proximate 
cause of the death. 

Error from Municipal Court of Atlanta; Ralph McClelland, Judge. 

Suit under double indemnity provision of life policy by Mrs. Marie Lane 
Upchurch against the National Life & Accident Insurance Company. To 
review an order denying new trial, after verdict for plaintiff, defendant brings 
error. 

Affirmed. 

Hendrix & Buchanan, of Atlanta, for plaintiff in error. 

Talmadge, Fraser & Camp and Poole & Fraser, all of Atlanta, for defendant 
in error. 

STEPHENS, Presiding Judge. 

Mrs. Marie Lane Upchurch instituted suit against National Life & Accident 
Insurance Company to recover in the sum of $2,500 under a double indemnity 
provision of a policy issued to her husband, Benjamin Franklin Upchurch, 
in which she was the beneficiary. This clause of the policy reads as follows: 
“The insurer agrees to pay the beneficiary of record under the policy herein- 
after referred to, in addition to the sum insured thereunder, a like amount 
in like manner (making a total of double the said sum) in the event of the 
insured’s death resulting within ninety days, directly, and independently of 
all other causes, from bodily injury evidenced by a visible contusion or wound 
on the exterior of the body or by internal injuries revealed by autopsy, effected 
directly through external, violent, and purely accidental means, not as a result 
which follows from ordinary means, voluntarily employed in a not unusual or 
unexpected way and not caused by or contributed to, directly or indirectly, 
or wholly or partially, by any disease or mental infirmity contracted either 
before or after the injury.” She alleges that her husband received physical 
injuries as a result of a fall down a flight of steps, which, directly and inde- 
pendently of all other causes, proximately caused his death. On the trial of 
the case a verdict in the sum of $2,500, the amount sued for, was found for the 
plaintiff. The defendant moved for a new trial on the general grounds only. 

The sole question presented by the record for decision by this court is 
whether the evidence adduced on the trial was sufficient to authorized the jury 
to find that the death of the plaintiff's husband was proximately caused from 
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a bodily injury of the character described in the double indemnity clause, 
which was effected directly through external, violent, and purely accidental 
means, and was not caused by, or contributed to, directly or indirectly or 
wholly or partially, by any disease contracted either before or after the injury. 

It appears from the evidence that on or about December 1, 1936, the 
plaintiff’s husband, while engaged in his duties as a traveling salesman, fell 
down a flight of steps and received severe physical injuries to his left knee 
and left ankle, that for several days afterwards he was able to get about and 
to see the doctor, and went back to work, but still continued to suffer from the 
injuries; that he became worse and went to a hospital, that afterwards he 
developed pains in both legs and in his back, that, according to the doctor’s 
diagnosis, he was suffering from acute arthritis, a germ disease, which affects 
the joints, that on December 23, 1936, afterwards, he died. It appeared from 
the evidence that two years earlier, in 1934, the plaintiff’s husband had arthritis 
in his left ankle and left knee, which lasted four or five days, that before his 
injury, he had entirely recovered therefrom; that after this, and before his 
injury in 1936, he had not been sick and had not lost any time from his work 
which required him to do much traveling in an automobile truck calling on 
customers, taking orders, and making deliveries, etc.; that he did other physical 
work such as cultivating a garden and other manual labor. While there is 
evidence that the arthritis developed from germs of the disease which were in 
his system prior to his injury, there was testimony from physicians that the 
germs could be encapsulated in a person’s body, or be dormant and the person 
would not suffer from the disease. While there was medical testimony to the 
effect that the death of the plaintiff’s husband was caused from the arthritis, 
and while the evidence may have been sufficient to authorize a finding by the 
jury that arthritis caused the death, or was a contributory cause thereof, there 
was nevertheless testimony to the effect that the physical injuries which the 
plaintiff's husband received from the fall caused the encapsulated or dormant 
cerms of arthritis which were in the system to flare up and develop the disease. 
The physician who treated the plaintiff's husband during his last illness tes- 
tified: “It is my opinion that Mr. Upchurch had arthritis in an arrested con- 
dition before he had this fall. * * * I think the sprain of the ankle caused a flare 
up of the arthritis which was already in his system. * * * The sprain of an ankle 
would not cause arthritis per se, but the arthritis, while not caused by the 
sprained ankle, was again set into activity. I don’t think there is any way to 
tell whether it was set into activity by his fall or by exposure on this cold day; 
| thought it was a predisposing cause, and either one could have been the 
proximate cause of the arthritis.” 

Another physician testified: “If a man had arthritis in 1934, and recovered 
from it and went back to work, and there was no history of any fall or sprain, 
and in 1936 he had a sprain and it flared up in his left ankle and knee, I would 
think that he had the germs in his system at the time he had the fall if it 
developed in four or five days. I would think the injury caused these germs to 
be active in the joint involved that were not active before.”. 

Another doctor testified: “Where a man had acute infectious arthritis in 
1934, had worked hard and continued well, and on December 1, 1936, made a 
trip and made fifty or sixty calls on customers, covering a territory of forty 
or fifty miles, the weather was extremely cold, it was sleeting, he weighed 
something over two hundred pounds, and he developed arthritis that night 
in his left knee and left ankle, and he had sustained a fall that day and 
sprained his right ankle * * * under those statements and limiting the answer 
strictly to the question was propounded, I would say that it would be just as 
likely that the arthritis was due to the lowered resistance from the extreme 
cold weather as to the fact that he had this fall; but if the sprain and the 
swelling was in the left ankle, the same member that was affected two years 
before, from which he recovered, and if it was a cold day, and if he had a 
violent fall down four steps, which sprained his ankle, then I would say that 
the fall was the predominating factor, rather than the cold weather.” 


[1, 2] The condition of the plaintiff's husband prior to the injury by which 
he contained in his system encapsulated or dormant germs of arthritis did not 
constitute a disease. The evidence therefore was sufficient to authorize a 
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finding by the jury that the plaintiff’s husband was perfectly well and did not 
have arthritis or any other disease prior to the fall which caused his injury, 
and that the arthritis which developed after the injury was directly caused by 
the injury. 3 

It was held in Bankers Health & Life Ins. Co. v. Smith, 54 Ga.App. 525, 188 
S.E. 463, that “the intervention of the disease between the injury and the 
death, where the disease is directly caused by the injury, does not break the 
proximately causal connection between the injury and the death,” and that 
“liability is not denied under this clause of the policy [a double indemnity clause 
similar to the clause in the case at bar] where the accidental injury is the direct 
cause of the disease which afterwards caused the death.” See, also, Hall v. 
General Accident Assur. Corp., 16 Ga.App. 66, 85 S.E. 600; New Amsterdam 
Casualty Co. v. Shields, 6 Cir., 155 F. 54. 

The evidence was sufficient to authorize the inference that the injury, and 
not the disease, was the proximate cause of the death. The verdict for the 
plaintiff was authorized, and the court did not err in overruling the defendant's 
motion for new trial. 

Judgment affirmed. 

Sutton and Felton, JJ., concur. 

THIGPEN v. METROPOLITAN LIFE INS. CO. No. 26553. 
Court of Appeals of Georgia, Division No. 2. March 3, 1938. 
195 Southeastern Reporter 591. 
1. GROUP INSURANCE. 

The contracting parties in group insurance are primarily the employer and 
insurer, and certificate to employee is evidence of his coverage by master policy 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

2. AGENCY. 

In group insurance, employer’s interest and real position is with the employee 
as opposed to insurer, and employers act as agents of employees or for themselves, 
not as insurer’s agents, in procuring and maintaining the policy. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

4. PROOF OF DISABILITY. 

In employee's action to recover disability benefits under group policy, petition 
not alleging requisite proof of disability but alleging that employee’s superior 
Was insurer’s agent in collecting premiums, making remittances, and otherwise, and 
in assuring employee that claim would be paid after employee had exhibited his 
body as proof of disability, held demurrable for failure to show that employee’s 
superior was insurer’s agent to waive proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Suit by Casey Thigpen, as administrator of the estate of Jettie P. Shelton, 
deceased, against the Metropolitan Life Insurance Company, to recover disability 
benefits. To review a judgment dismissing the petition on demurrers, plaintiff 
brings error 

Affirmed. 

Casey Thigpen, as administrator of the estate of Jettie P. Shelton, deceased, 
brought suit against Metropolitan Life Insurance Company to recover certain 
disability benefits under a group policy issued on May 1, 1930, to Harbison-Walker 
Company and Harbison-Walker Mining Company, under which group policy it 
was alleged a certificate of insurance was issued to Shelton, an employee of the 
Harbison Companies. The petition as amended had attached to it exhibits which 
showed that in case of injury due proof was required to be furnished the insur- 
ance company within one year after the termination of the insurance. It was 
alleged that the premiums required of Shelton were all paid to one H. L. Counts, 
the agent of the insurer, the amounts being deducted by the employer from wages 
due him, and Counts being in the employ of the Harbison Companies; that on 
Tune 18, 1931, the said Shelton was totally and permanently disabled while loading 
a railway car for his employer, and in June, 1931, made due proof by exhibiting 
his body, immediately after being injured, and from time to time as demanded, 
to Counts, the agent of the corporations, the employers, and the insurance com- 

pany, and that Counts, in June, 1931, and as often thereafter as desired, examined 
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the body of Shelton and saw that he was injured and disabled as alleged, and 
unable to do anything but exhibit his body to Counts, who was the agent of the 
Harbison Companies, and was also the agent of the insurance company to con- 
summate the insurance contract by delivering the certificate to Shelton and having 
him accept the same and agree to pay the required premiums and by Counts’ collect- 
ing the same from Shelton which Counts remitted to pay for the insurance and 
protection pledged Shelton, making reports to the Harbison Companies in writing 
and to the insurance company as to the injury received, and that Counts, as agent 
of the insurer, waived all further proof of injury and assured Shelton that he 
had done all that was required of him and would be paid by the insurance company 
the amounts of monthly installments to which he was entitled under the certificate ; 
that the company, however, failed to make payment to him, although Counts had 
assured him that the forty monthly installments of $26.24 due him would be paid, 
and that Shelton, being an ignorant negro, believed and relied on such statements 
by said companies, through their agent, Counts, that he would be paid. It was 
further alleged that after the death of Shelton his wife, Eula Shelton, sole heir 
and beneficiary under the certificate, made demand on the insurer for payment, 
but that it denied liability, claiming that the policy had been canceled on April 
20, 1932, because of nonpayment of premiums by the Harbison Companies, which 
date was after liability had arisen under the certificate, this being the first notice 
ever received by either Jettie Shelton or herself that the insurance had been 
cancelled and that the installments would not be paid. 

The defendant filed general and special demurrers to the original petition 
and renewed them as to the petition as amended. The court sustained the demur- 
rers and dismissed the petition, and the exception is to that judgment. 

L. B. Hartley, and W. K. Miller, both of Augusta, for plaintiff in error. 

Cohen & Cohen, of Augusta, for defendant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 

{1, 2] 1. The contracting parties in group insurance are primarily the employer 
and the insurer. Curd v. Travelers Insurance Co., 51 Ga.App. 306, 310, 180 S.E. 
249; Johnson v. Metropolitan Life Insurance Co., 52 Ga.App. 759, 763(3), 184 
S.E. 392. “The certificate to the employee is an evidence of his coverage by the 
master policy. * * * The line dividing the three parties to the contract, the 
employer, employees, and insurance company, according to their interest and real 
position in these transactions, puts the employer with the employee as opposed 
to the insurance company.” Lancaster v. Travelers Ins. Co., 54 Ga.App. 718, 720, 
724, 189 S.E. 79, 80. “When procuring the policy, obtaining applications of 
employees, taking pay roll deduction orders, reporting changes in the insured 
group, paying premiums, and, generally, in doing whatever may serve to obtain 
and keep the insurance in force, employers act not as agents of the insurer, but 
for their employees or for themselves.” Boseman v. Connecticut General Life 
Insurance Co., 301 U.S. 196, 57 S.Ct. 686, 690, 81 L.Ed. 1036, 110 A.L.R. 732 

[3, 4] 2. The petition in the present case, while stating that the superior of 
the holder of the certificate under a group insurance policy was an agent of the 
employer, in alleging that the superior was also the agent of the insurer pleads 
only a general conclusion, without any facts showing authority from the insurer 
for him to act as agent, and such conclusion is not admitted on demurrer. The 
allegations that he was agent for the insurer in collecting premiums and making 
remittances thereof, after delivering the certificate and having the employee to 
agree to pay the required amount due by him for protection, in making reports 
to the employer and to the insurer, and assuring him that his claim would be paid, 
after the employee had from time to time exhibited his body as proof of his 
disability, do not show that the superior was agent of the insurer with authority 
to waive formal proof of disability, as required by the certificate, but under the 
authorities cited in the first headnote such acts must be deemed to be those of 
the employer, acting through their agent, the employee’s superior. No requisite 
proof of disability having been alleged in the petition as a condition precedent to 
recovery, the petition did not set forth a cause of action, and the court did not 
err in sustaining the general demurrer. 

Tudgment affirmed. 

Stephens, P. J., and Felton, J., concur. 
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LANKFORD et al. v. STATE LIFE INS. CO. No. 26666. 
Court of Appeals of Georgia, Division No. 2. Feb. 11, 1938. 
Rehearing Denied March 23, 1938. 
195 Southeastern Reporter 907. 
1, COMPLAINT. 

Plaintiffs suing insurer for proceeds of life policies were not required to set 
forth as an exhibit more than the face of the policies. 

(For other cases, see Insurance, Dec. Dig. § 631.) 

3. PAYMENT OF PREMIUM. 

The payment of a life insurance premium is a condition subsequent unless by 
contract made a condition precedent. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

4. TENDER. 

Provisions in notes given by insured for premiums due on life policies that 
nonpayment of notes at maturity should ipso facto lapse the policies did not create 
a forfeiture where tender of payment of notes was made prior to their maturity. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

6. TENDER. 

\ petition for recovery of proceeds of life policies alleging that insured executed 
notes tor premiums due, that before maturity of notes a full tender of premium 
and interest due, together with interest on policy loan, was made, and that insurer 
declared policy void and refused to make payment after insured’s death, stated 
a cause of action, where policies attached to petition did not disclose any provision 
for forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

7. WAIVER. 

Whether insurer’s retention of notes given by insured for premiums due 
life policies for 52 days after premiums became due constituted a waiver of anv 
provisions contained in policies for forfeiture for nonpayment of premiums was @ 
question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

The petition set forth a cause of action, and the court erred in sustaining the 
general demurrer. 

Error from Superior Court, Coffee County; M. D. Dickerson, Judge. 

Suit to recover proceeds of life policies by Laura A. Lankford, by her father, 
W. C. Lankford, as next friend, and others against the State Life Insurance 
Company of Indianapolis, Ind. Judgment for the defendant, and the plaintiffs 
bring error. 

Reversed. 

Laura A. Lankford, by her father, W. C. Lankford, as next friend, Mattie L 
Lankford and Joe Fillingim filed suit against the State Life Insurance Company 
of Indianapolis, Ind., to recover on two certain policies of life insurance issued on 
the life of James S. Lott, the petition alleging that on May 8, 1905, the defendant 
issued and delivered to the said Lott, late of Coffee county, Ga., two policies of 
life insurance, each of which covenanted and agreed to pay to the executors, admin- 
istrators, or assigns of the insured, the sum of $5,000 upon receipt and approval 
of proofs of death of the insured, the right being retained by the insured of 
changing the beneficiaries named in the policies Nos. 141884 and 141885, a copy 
of the policies so issued being attached to the petition as Exhibit A and made a 
part thereof; that on or about November 27, 1922, the insured changed the bene- 
ficiaries named in the policies, with the consent and approval of the insurer, so 
that thereafter all amounts that might become due thereunder should be payable 
to Mattie L. Lankford, Mrs. Lillie Fillingim, and Laura A. Lankford: that on or 
about January 1, 1935, Mrs. Lilla Fillingim, one of the designated beneficiaries, 
died solvent and intestate, leaving as her sole heir at law her son, Joe Fillingim, 
and that all of the debts due by the estate of the said Mrs. Lilla Fillingim have 
been fully paid and discharged, so that the said Joe Fillingim is at this time vested 
with all of the rights previously held by Mrs. Lilla Fillingim as one of the bene- 
ficiaries in the policies; that on or about the day of —, 19—, Mrs. 
Mattie L. Lankford, who was at that time indebted in certain amounts to Clinton 
L. Lott and Mrs. J. S. Lott, transferred and assigned her interest in said policies 
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to them, and that, while the assignment was not submitted to the insurer for its 
approval, it is recognized as valid by the plaintiff Mrs. Mattie L. Lankford, for 
which reason Clinton L. Lott and Mrs. J. S. Lott are joined as plaintiffs; that the 
insured, Lott, duly paid all premiums that fell due on the policies up to the 
8th day of May, 1933, either through payments made direct by the said James S. 
Lott or through payments made for his account by W. C. Lankford, his agent 
and son-in-law, and that during said period the insured borrowed from the insurer, 
in accordance with the rights granted him by the policies, certain amounts of 
money, the exact amounts of which are unknown to the plaintiffs but lie peculiarly 
within the knowledge of the insurer; that on May 8, 1933, a premium, amounting 
to $329.76 on the two policies, or $164.88 on each, became due, and W. C. Lankford, 
as the agent and son-in-law of the insured, wrote to the insurer on May 29, 1933, 
as follows: “On the 8th of June the days of grace will expire on two policies 
life of James S. Lott, of Douglas, Georgia, my father-in-law, on which I have 
been paying premiums. I retired from Congress March 4th and will not get another 
position before June Ist, with first salary to come in later. I am, therefore, most 
anxious for the chance to make smallest possible cash payment on June 8th, with 
notes executed by Mr. Lott for balance. Please send me here notes for execution, 
advising me just how small a cash payment you can accept. Make extension 
notes for only thirty or sixty days, if necessary, in order to accept small cash pay- 
ment”; that the said W. C. Lankford was duly authorized, as the agent of James 
S. Lott, to make said request: that for some time he had been handling the insur- 
ance business of the said James S. Lott, and that the insurer knew and recognized 
at that time that he was the duly authorized agent of the insured and dealt with 
him as such; that thereafter, on June 1, 1933, the insurer wrote to W. C. Lankford, 
as the agent of the said Lott, as follows: “This will acknowledge receipt of your 
letter of May 29th, with regard to the above-numbered policies. Enclosed you will 
find for the signature of Mr. James S. Lott, as the insured, two notes for $164.88 
each, covering the annual premiums due May 8, 1933. The loan interest which 
totals $312 for the two policies can not be included in the note extensions, and, 
inasmuch as the full twenty-eighth year loan values have already been withdrawn, 
it will be necessary that the loan interest be paid in cash. Assuring you it is a 
pleasure to arrange these extensions for you and anticipating return of the prop- 
erly executed notes, together with your required remittance of $312 on or before 
grace will expire June 8th, I remain. Yours very truly, C. X. Coffin, Jr., Super- 
intendent Policy Holders Service Department”; that immediately upon receipt of 
the said letter the said W. C. Lankford, as the agent of the insured, had the notes 
executed, and on June 6, 1933, mailed the same to the defendant insurance company 
at its home office, the notes being enclosed in a letter reading as follows: “Enclosed 
notes as per your letter of Ist instant concerning policies of James S. Lott, of 
Douglas, Georgia. Many thanks’; that the notes were duly received by the defend- 
ant on June 7, 1933, one day prior to the expiration of the grace period allowed 
the insured for adjusting the premiums then due on the policies; that, after the 
delivery of the notes to the defendant and the expiration of the grace period in 
which payment of the premiums might have been made under the terms of the 
policies, the defendant retained the notes and led the insured to believe that they 
had been accepted in payment of the premiums due on the policies and that the 
insurance would accordingly be continued in full force; that the defendant continued 
to retain the notes until July 29, 1933, long after the expiration of the grace period 
in which the premiums covered by the notes could have been paid, when the defend- 
ant mailed a letter to W. C. Lankford, returning the notes with the statement that 
the same could not be accepted, in view of the fact that no cash payment of interest 
on the loan due on the policies had been forwarded with the notes; that the notes 
did not reach either James S. Lott or W. C. Lankford until some time on or about 
August 1, and that neither the insured nor any person acting for him had any 
knowledge or reason to believe that said notes had not been fully accepted in pay- 
ment of the premiums which they represented for a period of more than 52 days 
after the notes had been received by the defendant; that the retention of the notes 
by the defendant, as aforesaid, constituted an acceptance thereof by the defendant, 
and that thereafter the defendant was estopped from denying the accept- 
ance of the notes or claiming that the premiums were not. in 
fact adjusted and extended by the acceptance of the notes, and that neither 
the insured nor any one acting for him ever agreed to the return of the 
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notes or the cancellation of the same as a valid obligation entered into by the 
insured for the purpose of paying the insurance premiums and accepted by the 
insurer by its retention of the same as set forth; that on or before the maturity 
of the notes the insured tendered to the defendant the full amount of said notes 
and the full amount of the interest due on the policies, the tender being made direct 
to the home office of the defendant by registered mail, and that the defendant 
declined to accept the tender or to receive said money from the insured or his 
agent and representative and further declined to continue the policies in force or 
to accept any further premiums or payments thereon from the insured unless and 
until the insured be re-examined and his full insurability established ; that thereafter 
the insured, up to the time of his death, stood ready at all times to pay any and 
all premiums, interest charges, or other charges made against the policies to continue 
them in force, and that he offered to make said payments to the defendant, which 
declined to accept or receive the same; that the action of the defendant in retaining 
the said notes for the period of time herein specified and thereafter declining to 
accept the tender of the amount represented by said notes, supplemented by the 
amount of interest due on the loans against the policies, constituted and is an 
estoppel against the defendant from asserting that said premiums and charges were 
not paid and that said policies are not in full force and effect; arid that the defendant 
was legally and equitably continued in force, notwithstanding the arbitrary action 
of the defendant in its refusal to accept premiums therefor in accordance with the 
terms of the policies; that the insured died on the night of November 25, 1935, 
at a time when the policies were in full force and effect, as herein set forth, and 
that the defendant has refused and declined to pay any portion of the amount due 
on the policies, for the alleged reason that the premiums due on May 8, 1933, 
represented by the said notes, were never paid, notwithstanding the retention of 
said notes by the defendant, as herein set forth, and the efforts of the insured to 
pay said premiums prior to the maturity of the notes given to the insurance 
company; that the defendant has declined to recognize the said policies as valid 
obligations since the date of the return of the said notes, to wit, July 29, 1933, 
and has further declined to recognize the policies as valid obligations at the time 
of the death of the insured, so that its action in this respect makes unnecessary 
the filing of any proofs of claim or other compliance with the terms of the policies, 
where the defendant has in advance notified the plaintiffs of its affirmative decision 
to treat said policies as void and of no effect; that under the facts herein set forth 
the policies constituted and were valid obligations of the defendant at the time of 
the death of the insured, and that the plaintiffs, as the nominated beneficiaries in 
said policies, are entitled to recover from the defendant the amount of insurance 
evidenced by said policies, less the premiums required for carrying said insurance 
since May 8, 1933, which the insured endeavored to pay during his lifetime and 
which were declined and refused by the defendant; that the loans outstanding 
against the policies and the interest thereon to the death of the insured should also 
be deducted from the face amount of the policies: and that upon making the 
necessary deductions, which plaintiffs concede should be made, there will be due 
them, under the terms of the policies, the aggregate sum of $2,750, for which 
judgment is prayed. 

The exhibits of copies of the policies attached to the petition show that the 
face value of each policy is $5,000, and among other things it is provided: “This 
contract is made in consideration of the application therefor, which application 
is hereby made a part of this contract, and in further consideration of the sum of 
Two Hundred Twelve & 70/100 Dollars, to be paid in advance’ on the delivers 
of this policy, and thereafter to the company at its home office, in the City of 
Indianapolis, Indiana, the payment of a like sum on or before the eighth day ot 
May in every year during the continuance of this contract. This insurance is 
based upon the American Experience Table of Mortality and three per cent. 
interest, and for the first year is term insurance, and in consideration of the premium 
therefor, as above required, this insurance is continued as a whole life policy by 
the payment of further premiums thereafter as herein provided. The benefits, 
agreements, and provisions, written and printed in the following page [which was 
not set out in the exhibits], are a part of this contract as fully as if they were 
recited over the signatures hereto affixed.” 


_ The policy also provided that: “On the second or any subsequent anniversary 
of this policy, or within thirty days thereafter, the same being then in force, and 
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all premiums having been duly paid, the owner of this policy, provided there is 
no indebtedness against it, may select any one of the options in the following table 
[which was set forth], and in case of failure to pay any premium when due (two 
or more full years’ premiums having been paid), and no such selection having been 
made, the company will continue this policy in force, provided there is no indebt- 
edness against it, according to the first of said options, and all other options will 
be deemed waived.” Based on the premiums having been paid for certain stated 
number of years, the first option provided for extended insurance; the second 
option provided for a nonparticipating policy upon surrender of the original policy; 
the third option provided for payment of cash upon surrender of the policy; and 
the fourth option provided for a loan upon the legal and satisfactory assignment of 
the policy, the premium for the current year being paid. 

The defendant filed general and special demurrers, and subsequently the plain- 
tiffs amended the petition by alleging that the assignment executed by Mrs. Lattie 
L. Lankford was never submitted to the defendant insurance company, for the 
reason that at the time the insurer had already taken the position that the policies 
were void, and that there was, therefore, no reason for submitting the same for 
approval, but that the assignment was made on the regular form in use by the 
insurance company, the same being set forth in the amendment. It was also alleged 
that the notes given the defendant were upon the form provided by it, each being 
dated May 8, 1933, and with the exception of the change necessary to adapt them 
to the two policies were in words and figures as follows: 

“$164.88 Douglas, Ga., May 8, 1933 
On or before six months after date I promise to pay to The State Life Insur- 
ance Company, at its home office, for value received, the sum of One Hundred Sixty 
Four and 88/100 Dollars, with interest at six per cent. per annum from date, with 
attorney’s fees, and waiving relief from valuation and appraisement laws. Same 
being the amount of the annual premium due and payable the 8 day of May, 1933, 
on policy No. 141884 of said company. I understand and hereby agree that neither 
this note, nor any extension thereof, is given or accepted as a payment of said 
premium. And I agree that the non-payment of this note, or any extension thereof, 
at maturity, shall ipso facto lapse said policy, and there will be due the proportionate 
part of said premium (with interest, less any payments made on said premium) that 
the time from the date to the maturity of this note, or any extension thereof, 
bears to the whole time covered by said premium. I also agree that upon non-pay- 
ment of this note, or any extension thereof, if said policy should have any reserve 
value the company may charge the proportionate part of this note, or any extension 
thereof, that may be due as above provided, against such reserve value, and any 
extended value it may have shall be accordingly reduced.” 

It was also alleged that the receipt and retention of said notes not only con- 
stituted an estoppel against the defendant, but amounted to and was a waiver of 
any and all possible conditions that might have heen intended by the defendant 
upon the acceptance of said notes. The defendant renewed its general and special 
demurrers. The court, without ruling on the special demurrers, sustained the 
general demurrer on the ground that no cause of action was set forth, and the 
plaintiffs excepted. 

W. C. Lankford, of Douglas, and Hull, Barrett, Willingham & Towill, of 
Augusta, for plaintiffs in error. 

Milton W. Mangus, of Indianapolis, Ind., and Kelley & Dickerson, of Douglas, 
for defendant in error. 


Surton, Judge. 


{1, 2] The plaintiffs were not required by law to set forth, as an exhibit, more 
than the face of the policy. Notwithstanding that the exhibited portions of the pol- 
icies recite that the provisions of another page, incorporated by reference in the 
policies, are to be taken as part of the insurance contract, such additional page is 
not set forth and cannot he considered by this court in passing on the general 
demurrer. It is clear that the policies provide for payment of premiums in addition 
to the initial premium, but it is not shown by the record that, in the absence of such 
payments, the insurance policies would ipso facto lapse. On this subject it is 
stated by Mr. Couch in volume 3, Cyclopedia of Insurance Law, p. 1994, § 623: 
“Tt is the general rule that in the case of life risks the mere non-payment of a 
Premium when due will not of itself operate to effect a lapse or forfeiture, 
unless it is so agreed, or unless payment is made a condition precedent to the 








36 The Insurance Law Journal, Vol. 91 [July, 1938 








continuance of the contract.” In 32 C. J. 1300, § 530, it is stated: “Failure or 
default in the payment of a premium, or of an assessment, or of a note given 
in conditional payment of a premium does not, in the absence of a contractual 
provision, avoid or forfeit a policy of insurance.” To the same effect see Ida L. 
Haas v. Mutual Life Insurance Company of New York, 8&4 Neb. 682, 121 N.W. 996, 
26 L.R.A.,N.S., 747, 19 Ann.Cas. 58, following which case in the annotated reports 
are collected many authorities throughout the United States supporting the ruling 
made; and see, also, Julia A. Friend vy. Southern States Life Insurance Company, 
58 Okl. 448, 160 P. 457, L.R.A.1917B, 208. 

This general rule was also announced in Arnold v. Empire, etc., Insurance 
Co., 3 Ga.App. 685, 60 S.E. 470, and in the second headnote it was held: “The 
power to forfeit an insurance policy must be ‘nominated in the bond.’ ” In that 
case where a note had been given for the amount of a due premium, and which 
note provided for forfeiture of the policy if not paid at maturity, it was ruled 
that a lapse could not be declared under the mere provision of the note, but that 
the forfeiture, to be effective, must be provided in the policy itself. In State Life 
Insurance Co. v. Tyler, 147 Ga. 287, 93 S.E. 415, the Supreme Court disapproved 
the ruling in the Arnold Case that the forfeiture could not be availed of unless 
provided in the policy and held: “A contract of life insurance, as expressed in 
the policy issued by a company to an individual, may be supplemented by a sub- 
sequent contract between the parties, expressed in a promissory note given by the 
insured to the insurer for a premium on the policy and providing for a termination 
of all rights under the policy for nonpayment of the note, although the policy 
contain no such provision.” 

[3, 4] The policies in the present case recite that annual premiums are required 
in addition to the initial payment, but it is well settled that the payment of a 
premium is a condition subsequent unless by contract made a condition precedent 
It does not appear from the record here that the payment of premiums was made 
a condition precedent. Counsel for the defendant in error point out that the notes 
in the present case contained the same provision as the one under consideration 
in the Tyler Case, supra, and urge that under the forfeiture clause therein 
contained the present case is brought under it. However, the insured had until 
the maturity of the notes to pay the same, and, as it is alleged that tender of pay- 
ment was made, as well as the amount due as interest on the loans, the argument, 
in so far as the forfeiture provision in the notes is concerned, and if it be held 
that the notes were accepted to postpone payment, must fall. 

It is contended by counsel for the defendant in error that under Illinois Life 
Ins. Co. v. McKay, 6 Ga.App. 285, 289, 64 S.E. 1131, Plumer v. Continental 
Casualty Co., 12 Ga.App. 594, 77 S.E. 917, and Metroplitan Life Ins. Co. v. Smith, 
48 Ga.App. 245, 172 S.E. 654, 655, the mere failure to pay the premiums would 
require a holding that the policies would lapse. The headnote relied on in the last 
named two cases is similar to that in the first named case, and is as follows: “The 
punctual payment of insurance premiums, as and when due, is of the essence of 
the contract of insurance, and a failure to make such payment in strict compliance 
with the terms of the contract, in the absence of a waiver expressly made, or 
arising by reasonable implication, results in a forfeiture of the policy.” Standing 
alone, the headnote might suggest that there is much merit in the contention of 
counsel. However, headnotes must be taken in connection with the opinion and the 
recitals of facts upon which the opinion is based, and upon an examination of each 
of the cited cases it will be found that the policy itself provided for a forfeiture. 
Consequently, it cannot be said that in any of the cited cases the rule was broad- 


ened. 


[5-7] It is also urged by counsel for the defendant in error that the petition 
contains allegations which denote that somewhere in the policy there was a provi- 
sion as to forfeiture, and that it is practically admitted in one or more of the 
briefs of opposing counsel. Without setting forth such statements of the petition, 
it suffices to say that they have been closely examined, but we do not regard them 
as being: such that they should yield to the objections urged by the demurrer. 
Some things said in the brief of counsel for the plaintiff in error border closely 
on an admission that the policy did provide for a forfeiture, but, in considering 
the state of the pleadings as passed on by the trial judge, we do not regard such 
statements in the brief as within the purview of the general demurrer. ‘Courts 
not only will not write a forfeiture provision into a policy of insurance, but where 
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the intent of conditions or stipulations involving disabilities or forfeitures which 
have been inserted is doubtful, they will be construed against the party for whose 
benefit they were imposed, and forfeiture will, if reasonably possible, be avoided 
and the contract sustained, since the right to insist upon forfeitures which are in 
their nature penalties or pecuniary punishment is strictissimi juris, and the courts 
will not favor forfeitures by literal intendments and enlarged or technical judicial 
construction, nor will they declare forfeitures by implication, especially where the 
acts relied upon were induced by the conduct of the agent representing the insurer, 
as forfeitures are not favored in the law. In fact, the courts not only do not look 
for grounds of forfeiture, or indulge any presumptions in favor thereof, but will 
enforce one only when it appears that such was the intention of the parties as 
evidenced by plain language in the contract, and if by no reasonable construction 
can such result be avoided.” 1 Couch’s Cyclopedia of Insurance Law, 381, § 186. 

No provision for forfeiture being shown by the record, it must be held that 
the policy did not lapse on June 8, 1933, the last day of the grace period, but that 
it continued in force according to its terms. It having been alleged that before 
maturity of the notes a full tender of the amount of premiums and interest due, 
together with the interest on the loan, was made, that the insurance company 
declared the policy void and refused to make payment, and that thereby no proof 
of claim became necessary the petition set forth a cause of action, and the court 
erred in sustaining the general demurrer. Moreover, assuming that the policy in 
fact contained a provision for forfeiture for nonpayment of premiums, whether or 
not the retention of the notes by the insurance company for 52 days after June 8, 
1933, amoynted to a waiver of forfeiture was a question for the jury. 

Judgment reversed. 

Stephens, P. J., and Felton, J., concur. 

METROPOLITAN LIFE INS. CO. v. SMITH. No. 26555. 
Court of Appeals of Georgia, Division No. 2. Feb. 28, 1938. 
Judgment Adhered to March 31, 1938. 
196 Southeastern Reporter 81. 
1. TOTAL DISABILITY 

Under policy which insures against disability preventing insured from 
“engaging in any occupation or performing any work for compensation or profit,” 
“total and permanent disability” is disability by which insured is wholly disabled 
from pursuing usual duties of employment on which he depends for a living 
and in which he is engaged when policy is issued, and from doing substantially 
all material acts, necessary to insured’s occupation in substantially his customary 
manner, and from engaging in other employment approximating the same liveli- 
hood, such as insured might fairly be expected to follow in view of his station, 
circumstances, and physical and mental capabilities. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2, TOTAL DISABILITY. 

\ school teacher who was forced by permanent 80% impairment of speech 
to give up teaching, though she was still capable of performing duties of 
housewife and mother, was “totally and permanently disabled” within provision 
of policy insuring her against becoming “totally and permanently disabled as 
the result of bodily injury or disease occurring and originating after issuance 
of said policy, so as to be prevented thereby from engaging in any occupation 
and performing any work for compensation.” 

(For other cases, see Insurance, Dec. Dig. §516.) 

Error from Municipal Court of Atlanta; A. L. Etheridge, Judge. 

Action by R. C. Smith against the Metropolitan Life Insurance Company, 
to recover disability benefits under insurance policy. To review a judgment 
on a verdict for plaintiff, defendant brings error. 

Affirmed. 

Smith, Smith & Bloodworth, and Wm. H. Smith, all of Atlanta, for plaintiff 
in error. 

Norman H. Fudge, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 
STEPHENS, Presiding Judge. 
{1] 1. A total and permanent disability as a result of bodily injury or 
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disease, occurring after the issuance of a policy insuring against such disability, 
which prevents the insured from “engaging in any occupation or performing 
any work for compensation or profit,” is a disability from which the insured is 
“wholly disabled from pursuing,the usual and customary duties of his employ- 
ment on which he depends for a living,” and in which he is engaged at the time 
of the issuance of the policy, and “to do substantially all of the material acts 
necessary to the transaction of the insured’s occupation, in substantially his 
customary and usual manner,” or “such other employment, if any, approximating 
the same livelihood, as the insured might fairly be expected to follow, in view 
of his stafion, circumstances, and physical and mental capabilities.” Cato vy. 
Aetna Life Ins. Co., 164 Ga. 392, 138 S. E. 787, 788: Prudential Ins. Co. v. 
South, 179 Ga. 653, 177 S.E. 499, 502, 98 A.L.R. 781; Marchant v. New York 
Life Ins. Co. 42 Ga.App. 11(2), 155 S.E. 221; New York Life Ins. Co. v. 
Oliver, . Ga.App. 756, 165 S.E. 840 

[2] 2. Where, at the time of the issuance of a policy which insures against 
the aaa becoming “totally and permanently disabled as the result of bodily 
injury or disease occurring and originating after the issuance of said policy, so 
as to be prevented thereby from engaging in any occupation and performing 
any work for compensation,” the insured was a woman engaged in the occu- 
pation of a school teacher, whereby she earned her livelihood, in the perform- 
ance of the duties of which it was essential that she possess and use the normal 
faculties of speech, who afterwards, during the term of the policy and while 
she was engaged in following such occupation, underwent an operation for the 
removal of a laryngeal tumor from her throat, which resulted in the impairment 
of her powers of speech by about 75 or 80 per cent., which was permanent, and 
impaired her capacity to do substantially all the material acts necessary to the 
transaction of her occupation as school teacher, or any other employment approx- 
imating the same livelihood, and rendered it necessary for her to quit pursuing 
her occupation, notwithstanding the insured, after having given up such occu- 
pation on account of the disability referred to, was capable of performing the 
duties of housewife and mother, which was not an occupation or employment 
approximating the same method of livelihood in which she was engaged in the 
occupation of school teacher, the insured, under the provisions of the policy, 
was totally and permanently disabled as a result of bodily injury or disease, 
occurring ‘after the issuance of the policy, from engaging in any occupation or 
war 8 any work for compensation or profit. 

In Metropolitan Life Ins. Co. v. McDevitt, 55 Ga.App. 342, 190 S.E 
404, rb insured, under a policy containing a similar disability clause, who at the 
time of the issuance of the policy was engaged in the occupation of a sten- 
ographer, but who at the time she suffered the disability alleged, which was 
that of total deafness, had abandoned her occupation of stenographer and 
was occupied at the time in the performance of the duties of a housewife and 
mother, the capacity to perform which was not substantially impaired by het 
deafness, was not prevented by the disability from performing the occupation 
in which she was engaged, namely, that of housewife and mother at the time 
when she suffered the disability. The decision in that case, wherein the court 
held that the insured had suffered no disability under the terms of the policy. 
is distinguishable from the case now hefore the court wherein the insured suf- 
fered a disability as respects her capacity to perform the occupation in which 
she was engaged at the time. 

4. In a suit by the insured against the insurer to recover under the policy. 
the evidence was sufficient to authorize the jury to find that the plaintiff had 
suffered total and permanent disability for which she was entitled to compen- 
sation under the terms of the policy. 

The court did not err in refusing a request which contained an instruction 
to the jury that the plaintiff could not recover if she had suffered no disability 
in her capacity to perform the regular and substantial duties of a housewife and 
mother. 


6. The evidence as set out in paragraph 2 authorized the verdict for the 
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plaintiff, and no error appears. The court did not err in overruling the defend- 
ant’s motion for new trial. 

Judgment affirmed. 

Sutton and Felton, JJ., concur. 


SOVEREIGN CAMP, W. O. W. v. HART. No. 26544 
Court of Appeals of Georgia, Division No. 2. March 4, 1938. 
Rehearing Granted March 11, 1938. 
Judgment Adhered to March 31, 1938. 
196 Southeastern Reporter 83. 

1. KNOWLEDGE OF AGENT 

A fraternal benefit association who has agent charged with duty of collect- 
ing premiums and reporting collections is chargeable with knowledge of time 
when collections are made, notwithstanding agent reports time untruly. Code 
1933, § 4-309. 
(For other cases, see Insurance, Dec. Dig. § 695.) 
WAIVER. ; 
Evidence that fraternal beneficiary association received three consecutive 
payments of premium assessments in time stipulated for payment, and then 
received six other consecutive payments which were respectively from one 
to ten days overdue, sustained finding that association waived provision avoid- 
ing insurance certificate on failure of insured to pay assessment within time 
stipulated. 

(For other cases, see Insurance, Dec. Dig. § 319[3].) 

On Rehearing. 


3. NOTICE. 

Where fraternal beneficiary association received three consecutive pay- 
ments of premium assessments within time stipulated for payment, and then 
received six other consecutive payments which were respectively from one to 
ten days overdue, in absence of notice of intention of association to again 
insist upon strict compliance with terms of certificate, association was estopped 
from avoiding pe sag certificate on ground that September installment was 
not paid on or before last day of September. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

Syllabus by the Court. 

Where a fraternal beneficiary association issued a certificate insuring the 
life of a member and received three consecutive payments of assessments within 
the time stipulated for their payment, and then received six other consecutive 
payments which were respectively from one to ten days overdue, the judge 
trying the case by consent was authorized to find that there was a waiver by the 
association of the terms of the contract which avoided the certificate on the 
iailure of the insured to pay an assessment on a certain day. An insurance 
association who has an agent charged with the duty of collecting premiums and 
reporting his collections is chargeable with knowledge of the time when 
collections are made, notwithstanding the agent reports the time untruly. 

Error from City Court of Decatur; Frank Guess, Judge. 

Action by Mrs. Anna M. Hart against the Sovereign Camp of the Woodmen 
of the World on an insurance certificate issued by the defendant to plaintiff’s 
husband. To review an adverse judgment, defendant brings error. 

Affirmed. 

Robt. G. Plunkett and R. F. Scarborough, both of Macon, for plaintiff in 
error, 

FE. Harold Sheats, of Atlanta, for defendant in error. 


NEW YORK LIFE INS. CO. v. BRADFORD. No. 26644. 
Court of Appeals of Georgia, Division No. 1. Feb. 22, 1938, 
Rehearing Denied March 28, 1938. 
196 Southeastern Reporter 92. 
1. TOTAL DISABILITY. 
Evidence warranted finding that farmer who suffered a gunshot wound 
resulting in a fractured leg, and who subsequently acquired other ailments such 





40) The Insurance Law Journal, Vol. 91 [July, 1938 


as neuritis and rheumatism, was totally and permanently disable so as to be 
entitled to disability benefits provided in life policies. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. BAD FAITH. 

The “bad faith” authorizing a recovery of attorney’s fees under statute 
making insurance company refusing in bad faith to pay losses within 60 days 
liable for attorney’s fees was not the equivalent of “having acted in bad faith” 
under statute authorizing jury to allow expenses of litigation as a part of the 
damages if the defendant had acted in bad faith. Code 1933, §§ 20-1404, 56-706. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. PENALTY. 

Evidence warranted finding that insured suing for disability benefits pro- 
vided in life policies was entitled to reasonable attorney’s fees on ground that 
insurer acted in bad faith in stopping disability payments and in refusing to 
continue them. Code 1933, § 56-706. 

(For other cases, see Insuance, Dec. Dig. § 665[1].) 

Syllabus by the Court. 

1. The jury were authorized to find that the plaintiff, a farmer by occupation, 
was totally and permanently disabled. ; 

2. The jury were also authorized to find that the failure of the defendant 
to pay the benefits due under the policies sued upon was in bad faith. 

3. The court did not err in allowing the plaintiff to state that because of 
his disability he was not able to work at his occupation of farming. Nor did 
the court err in allowing another witness to testify, that the plaintiff was not 
able to “work in the last three years.” 

4. The court did not err in overruling the motion for new trial as amended. 

Broyles, C. J., dissenting. 

Error from City Court of Reidsville; M. W. Eason, Judge. 

Suit by T. W. Bradford against the New York Life Insurance Company 
to recover disability benefits provided by life policies. Judgment for the plaintiff, 
and the defendant brings error. 

Affirmed. 

C. L. Cowart, of Glennville, and A. S. Bradley, of Swainsboro, for plaintiff 
in error. 

B. D. Dubberly, of Glennville, and G. B. Everitt, of Reidsville, for defendant 
in error 

Guerry, Judge 

This is the second appearance of this case in this court. See 55 Ga.App. 
248, 189 S.E. 914, 919. The plaintiff seeks a recovery of disability benefits sat a 
three insurance policies issued to him by the defendant insurance company. 
The petition alleged in substance that in October, 1933, plaintiff became dis- 
abled within the meaning of the provisions of the policies sued upon as a result 
of a serious fracture of his right thigh, caused by a gunshot wound, and that 
his claim for disability benefits were recognized by the defendant and benefits 
were paid up to January 1, 1935, at which time the defendant refused to make 
further payments; that on or before that date plaintiff became disabled from 
other and additional ailments, to wit, neuritis or rheumatism: that defendant, 
at or before the time it ceased making payments, did not request of the plaintiff 
further and additional proof of his disability, but denied his claim, although on 
January 31, 1935, he wrote defendant a letter insisting that he was totally 
disabled and in which he offered to submit to medical examination and furnish 
any additional information desired. On the former appeal the court said: “It 
is apparent that in refusing to continue payments, the defendant did not have 
in mind any disability of the plaintiff other than that originating from a gun- 
shot wound, as the plaintiff had not, according to the exhibits, or from anv 
allegation in the petition, reported any disability from rheumatism or neuritis 
as was subsequently alleged by amendment to have arisen ‘on or before January 
1, 1935," and to have existed since. Nevertheless, the defendant did know, as 
shown by the letters from the plaintiff, that the latter was claiming to be still 
disabled. If he was totally and permanently disabled from the original gunshot 
wound, or totally and permanently disabled because the disability had continued 
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by reason of aggravation by rheumatism and neuritis, or totally and permanently 
disabled because of rheumatism and neuritis, independent of the gunshot wound, 
he was so disabled as to be entitled, under the policies, to the monthly pay- 
ments on complying with the terms of the policy as to furnishing due proof, 

1 if, on being notified by the plaintiff that he was totally and permanently 
disabled within the meaning of the policies, the defendant refused to make 
payment, without predicating its refusal on any failure of the plaintiff to make 
proof on demand by the defendant.” 

Since the law of the case has become fixed, the only questions now before 
this court are: (1) Did the plaintiff offer sufficient evidence to authorize the 
jury to find that he was totally and permanently disabled for the period sued 
for within the meaning of the terms of the policies sued upon? (2) Was there 
sufficient evidence to authorize the jury to assess the defendant with attorney’s 
fees? (3) Did the court err in admitting certain evidence over the objection 
t the defendant? 

1. The plaintiff testified in part as follows: “Something happened to me 
about the 2lst day of October, 1933. I got shot. As a result of that shot I 
went to the hospital. I was operated on as a result of that injury. Later, 
there was effort made by me to recover the disability benefits provided for in 
these policies of insurance. I submitted to them proof of my disability. As a 
result of the submission of that proof they paid me my disability benefits for 
twelve months. They paid me up until January 1, 1935. Since that time they 
have paid me no disability benefits. * * * As to what my physical condition is, I 
could not say exactly only what the doctors say. They say it is neuritis or 
something. I know I am in aches and pains all the time. This occurred after 
the cast was taken off my leg. That was when I was operated on in Savannah. 
That condition is still existing. It has continued to exist since it first began. 
[ did not have any of this trouble prior to my injury on October 1 [21?], 1933. 
{ later went back to see some of the doctors who examined me. I went to see 
Dr. Branch and also Dr. Williams and Dr. G. W. Tootle. Dr. Williams later 
examined me again. I forget exactly what time it was, but it was when the 
New York Life Insurance Company had me examined. They had me examined 
by Dr. Williams. At that time my condition was bad. My ankle and knee was 
swollen bad and gave me a lot of pain and trouble. I had other pains in other 
places. They run all over my head and all about. Since that disability occurred 
on October 21, 1933, I have not been able to engage in my regular farm work. 
I had not been able to do any regular farm work since that time. After they 
refused to pay me my disability benefits and notified me they would cease the 
payments, I wrote them and explained to them the best way I could my condi- 
tion. * * * After I had communicated with them, in each and every instance they 
refused and declined to pay me the disability benefits. After they once stopped 
and declined they never did pay me any more benefits. I am forty-five years 
old. My occupation is farming. Well, my education is practically none, you 
might as well say. I was in the fourth grade when I quit school. When I say 
my occupation was farming, I mean I farm. It covers everything there is to 
do on the farm. I do all of it. At the time I went to Dr. Williams’ office in 
Savannah he made a recommendation to me with reference to my condition. 
I did what he requested. I did what he said about taking sun baths, and I wore 
an elastic support. They helped me some, * * * Since October 21, 1933, I have 
not been able to engage in any farming. I am not now able to work at my 
‘ccupation of farming. I have tried to work since this injury on October 21, 
1933. Well, if I would go out and try to work for an hour or two, then I had 
to go and take my bed and call a doctor, and then I would suffer for weeks 
at a time, just go all to pieces somehow or other. I can’t stand it. On each 
‘ccasion I made an effort to work, that same occurred.” 

_ It further appears from plaintiff’s testimony that he owned a small farm 
of approximately sixty acres, and prior to his injury “did the superintending and 
labor on it too.” He employed one man on the farm with him and with his help 
had been operating the farm; that at times it was necessary to employ addi- 
tional laborers in gathering his crops; that since his disability he was still 
able to supervise the operation of the farm but was not able to do any of the 
farming work himself. 





42 The Insurance Law Journal, Vol. 91 [July, 1938 


Dr. Williams, who treated plaintiff and operated on him at ih. time he was 
shot, testified substantially as follows: “I attended the plaintiff, * * * at one 
time for a broken or fractured leg. That was October 22, 1933. We reduced 
the dislocation and removed some particles of bullet and little shives of bone. 
His injury was a gun shot wound on the femur. It was what we call a com- 
pound, comminuted fracture. * * * He consulted me in April of this year. He 
consulted me in April. I probably prescribed something for his pain. I decided 
it was mostly neuritis causing his discomfort. I did not think at the time that 
had anything to do with the wound. I later, on September 26, 1935, examined 
Mr. Bradford. I had an X-ray made. * * * The X-ray was made by Dr. W. A. 
Cole. * * * I made an examination of Mr. Bradford independently of the X-ray. 
From my experience with a fractured femur and the result of the treatment I 
don’t see any reason why Mr. Bradford should not be able to perform some 
services. He could develop other conditions and cause him to be crippled, but, 
as far as the bone is concerned, it looks to me like it is in good position and 
healed thoroughly; and in other cases I have seen they have gone back to 
work in three or four months. I have never had an injury of this kind that 
did not go back to work in three or four months. In my opinion Mr. Bradford 
is not suffering any total and permanent disability from this fracture. My 
examination was limited to that, just the fracture; of course, that leg, I could 
not tell whether he had got neuritis there or not. Of course he says he is in 
pain. We can’t find that. I don’t think there should be any pain as the after 
effects of this fracture, more than four months from just the fracture itself; 
that is if we got a good union in four months. Of course we have ununited 
fractures that have to be treated for a year, and have to have bone grafts etc., 
but not when it heals properly. In the case of Mr. Bradford the fracture has 
healed up, in good condition. I am sure the operation and the healing was 
entirely successful. So far as the fracture is concerned, I am sure Mr. Brad- 
ford’s limb is practically as sound as it ever was. I don’t know what Mr. 
Bradford’s disabilities are outside of the fracture. As to whether I stated he 
was suffering from neuritis, that is what I diagnosed it, because I felt pretty 
sure his fractured femur would not do him any harm. I think in some cases 
neuritis is a disabling ailment; sometimes we consider them partially disabled, 
but I don’t think neuritis should produce complete total disability. Neuritis is 
a disabling disease. * * * I don’t know whether Mr. Bradford is able to engage 
in his usual and customary occupation of farming; I could not tell whether 
he is or not. I don’t know whether Mr. Bradford is able to plow; so far as the 
fracture is concerned, he ought to be able to do anything; but, so far as the 
neuritis is concerned, I could not tell you. That is something I could not tell. 
Neuritis is an indeterminable thing; you can’t tell how much one suffers or how 
little. That is also true of rheumatism. You can’t tell what is disabling when 
a man says he is suffeing from rheumatism; you have to take his word for it. 
* * * At the time of the last examination on September 26, 1935, his knee was 
swollen. I had forgotten about that, but his right knee was swollen. I don’t 
think that was the result of the leg fracture. In my opinion it was some other 
cause that produced that. With reference to the treatment of the knee I 
suggested hot applications and massages. I suggested that he get an elastic 
support. There were no other visible evidence of ailments he had at the time. 
There was the knee since you called my attention to it. That was the only 
objective symptom I saw. With that condition visible to me, from the condition 
I saw on that one occasion, I don’t think Mr. Bradford could plow: I think he 
could oversee. * * * Mr. Bradford would not have been able to plow when I saw 
him on September 26th; I believe that was the date I saw him. There was evi- 
dence of other ailment. I remember that definitely since you called it to my 
attention. Mr. Bradford was disabled at that time with his knee joint; I 
remember it. * * * I don’t think there is any reason why you should class that 
trouble he had as a permanent and total disability. As a rule, that is just 
something that comes and goes at times. I don’t think he could plow when 
it is swollen and he is suffering from it. In the course of a few days, if that 
swelling disappeared, he would be able to resume his usual duties. It is the 
history of cases of that sort that they do disappear. There is such a thing as 
chronic rheumatism. We have what we called chronic osteoarthritis, and such 
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cases never get well. The X-ray is the only thing that will show that. We 
can’t tell that by physical examination, but the X-ray will show osteoarthritis. 
As to whether Mr. Bradford was suffering with chronic rheumatism, I don’t 
know that. I never saw him but once.” 

Dr. Cole, who made an X-ray of plaintiff’s knee and right femur, testified 
substantially: “It [the femur] was well healed, with good alignment, but 
apparently with slight shortening. * * * The femur below the fracture is normal 
as is also the right knee joint. My examination reveals that the bones are 
completely united, and the alignment is good. * * * I did not notice whether 
or not there was any swelling of the knee. * * * Neuritis is something that 
cannot be shown by X-ray examination. * * * From my examination, I see no 
reason why Mr. Bradford should be either totally or permanently disabled. 
* * * If he had been engaged in farming and his duties were confined to super- 
vising the work of his hands and laborers and doing some small amount of farm 
work, based on my examination, there is no reason why he could not perform 
these usual and customary duties as well as before his injury. I confined my 
examination altogether to the X-ray pictures made of the leg or knee. I have 
no knowledge of his other ailments whatever. I know nothing from any other 
standpoint than that of the bony condition revealed by the X-ray examination. 
As to anything other than that, I have no knowledge and could not say.” 

Dr. A. C. Branch testified that he had occasion to treat Mr. Bradford 
professionally every two or three months for the past two or three years; that 
the plaintiff was suffering from alcoholic neuritis and “if he would leave off 
drinking long enough his neuritis would disappear. It would probably take two 
or three years.” 

[1] We are of the opinion that the evidence for the plaintiff was sufficient 
to authorize the jury to find that he was totally disabled within the meaning 
of that term as fixed by the decisions in this state. See New York Life 
Ihisurance Company v. Thompson, 50 Ga.App. 413, 178 S.E. 389, and cit. The 
evidence was sufficient to support a finding that the insured had a continuing 
total disability although its original cause, the leg fracture, might have been 
properly healed. We are not prepared to hold that the evidence of physicians 
oi the objective symptoms, as described, as well as the subjective symptoms, as 
described by the plaintiff himself, and the effects caused, thereby, were not 
sufficient to authorize a jury to make the finding they did. It was not 
successfully disputed that the plaintiff suffered as he claimed, irrespective of 
whether the leg fracture caused the suffering or whether it was caused by bad 
teeth, tonsils, alcoholism, or otherwise. The plaintiff testified that he was not 
able to perform manual labor, and whether or not he was thereby prevented 
from performing all of the substantial duties of his ordinary occupation of 
farming was, under the evidence, a question peculiarly for determination by the 
jury. 
[2, 3] 2. We are unable to say that the jury was unauthorized to find a 
verdict for reasonable attorney’s fees. The company placed its refusal to pay 
or stoppage of payments upon the ground that its investigation showed that 
plaintiff's condition had so changed that he was no longer disabled under the 
terms of the policies. No medical examination was had or asked for prior to 
filing the suit, although plaintiff was insistent that he was still disabled. The 
jury refused to agree with the contention that plaintiff had recovered from his 
disability, whether the cause was rheumatism, neuritis, or the gunshot wound. 
The bad faith which authorizes a recovery of attorney’s fees under Code, § 
56-706, is not the equivalent of “having acted in bad faith,” under Code § 
20-1404. Whether or not the defendant acted in bad faith in stopping disability 
payments and in refusing to continue them was for the jury. ; 

[4, 5] 3. Complaint is made that the court permitted the plaintiff to testify, 
over timely objection, that “Since October, 1933, I have not been able to engage 
in any farming. I am not now able to work at my occupation of farming.” 
The objection was that the plaintiff was not an expert and that this testimony 
was a conclusion of the witness. The plaintiff having detailed his condition 
and the results of attempts to work, we think no witness more competent 
to testify as to what had been his past and what was his present condition. 
It might be that he would not be permitted to testify what would be his future 
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condition or as to the permanency of his present condition, unless he first 
qualified himself as an expert; however, this was not the nature of his testimony 
and we think it clearly competent. In this same connection a witness, a neigh- 
bor of the plaintiff, was permitted to testify, over objection, that “He has not 
been able to work in the last three years.” This witness had testified as to his 
means of seeing and knowing the plaintiff, and that before his original injury 
he had seen him “plow, dig stumps, get out posts, stretch wire, clean up new 
ground, and do most anything to be done on a farm. He did regular farm 
work.” After making the statement objected to, he further testified: “I have 
not seen him do any work since he got shot. I saw him try one day and he 
give out in about an hour and one half.” After having given the facts upon 
which he relied, the statement made was not objectionable. They were not 
with reference to a future condition, or as to the permanency of a condition, 
and, if it be considered as opinion evidence, it was based on facts detailed to 
the jury, and they could give it such weight as they saw fit. 

The trial judge did not err in overruling the motion for new trial as amended. 

Judgment affirmed. 

MacIntyre, J., concurs. 

Broyles, C. J., dissents. 

Broyles, Chief Judge (dissenting). 

In my opinion, the admission of the evidence complained of in special 
ground 5 of the motion for new trial was reversible error. Furthermore, under 
the evidence adduced, a verdict in favor of the defendant would have been 
amply authorized; and there was no evidence authorizing a finding that the 
defendant had acted in bad faith in defending the suit. It follows that the 
court erred in submitting to the jury the questions of bad faith and attorney’s 
tees 


BROTHERS AND SISTERS OF CHARITY v. RENFROE. No. 26490. 
Court of Appeals of Georgia, Division No. 1. Feb. 3, 1938. 
Rehearing Denied March 28, 1938. 

196 Southeastern Reporter 135. 

1. FRATERNAL BENEFIT. 

An organization termed “Brothers and Sisters of Charity,” which paid 
benefits to sick members and provided for burial of those members who died 
while in good standing, was a “fraternal benefit order, association, or society,” 
exempt from operation of insurance laws of state. Code 1933, § 1601 et seq.: 
§§ 56-1602, 56-1701, 56-1704. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2. DUES. 

In suit for dues and assessments paid to fraternal beneficiary society on 
ground that member was illegally expelled therefrom, fact that member had 
theretofore been expelled for a month and had been reinstated did not prevent 
recovery of dues and assessments paid before such expulsion. 


“ 


(For other cases, see Insurance, Dec. Dig. § 743.) 


3. EXPULSION. 

In suit for recovery of dues and assessments paid to fraternal benefit society 
on ground that member was illegally expelled therefrom, wherein answer made 
no issue as to amount of dues and assessments paid, interest on amount paid by 
member was recoverable. 

(For other cases, see Insurance, Dec. Dig. § 743.) 
4. EXPULSION 

In action for assessments paid by member to fraternal benefit society, evi- 
dence held to sustain judgment for the member on ground that member was 
illegally expelled from the society. 

(For other cases, see Insurance, Dec. Dig. § 743.) 


Syllabus by the Court. 

1. The defendant’s general demurrer to the plaintiff's petition was over- 
ruled, to which ruling no exception was taken. This therefore fixed the law 
of the case. 

2. Where one sues to recover dues and assessments paid to the defendant 
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society, on the ground that he has been illegally expelled therefrom, the fact 
that he has theretofore been expelled for the space of a month, and then rein- 
stated, does not prevent him from recovering dues and assessments paid before 
such expulsion. 

3. The judge did not err in charging the jury that the report of the auditor 
was to be taken as prima facie correct, and that the burden was on the defend- 
ant to show to the reasonable satisfaction of the jury that the report was erron- 
eous. 

4. The judge did not err in including interest on the amount sued for in the 
jampmens, 

The evidence supported the verdict, and the judge did not err in entering 
talennen for the plaintiff. 


GINSBURG v. PRUDENDIAL INS. CO. OF AMERICA. Gen. No. 39689 
\ppellate Court of Tllinois. First District. Third Division. March 16, 1938. 
Rehearing Denied April 1, 1938. 

13 Northeastern Reporter 792. 

1, PERMANENT DISABILITY. 

The words “permanent or total disability” as used in rider attached to life 
policy providing disability benefits did not require insured in the first instance to 
prove that forever thereafter he was to be totally and permanently disabled, 
where policy permitted insurer to demand proof not oftener than once a year 
of insured’s continued disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. AMBIGUITY. 

A life policy rider providing for disability payments if insured should 
become totally and permanently disabled to such an extent that he was rendered 
vholly, continuously, and permanently unable to engage in any occupation and 
provision entitling insurer not oftener than once a year to demand proof of 
continued disability were ambiguous and were properly construed favorably 
to the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

TERMINATION. 

Evidence established that insured was entitled to recover total and perma- 
nent disability benefits under rider attached to life policy, notwithstanding 
insured’s disability had ended. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4, WAIVER OF PREMIUMS. 

Where insurer agreed to waive life policy premiums becoming due after 
disability benefits accrued, insurer made demand upon insured for payment of 
premiums, and he paid premiums under protest awaiting future determination 
as to whether his disability was such that as to entitle him to receive disability 
benefits, the payments were not voluntary and could be recovered where insured 
was entitled to permanent disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

. DISABILITY BENEFIT. 

In insured’s action, instituted in municipal court, for.total and permanent 
disability payments under life policy, a recovery could not be had for install- 
ments maturing after action was instituted, but only for amount due and owing 
at time of commencement of action. Smith-Hurd Stats. c. 110, § 163. 

(For other cases, see Insurance, Dec. Dig. § 655.) 

Appeal from Municipal Court of Chicago; J. M. Braude, Judge. 

Action by Abraham H. Ginsburg against the Prudential Insurance Company 
of America for total and permanent disability payments under life policy issued 
by the defendant. Judgment for plaintiff in the sum of $2,018.80, and defendant 
appeals. 

Judgment reversed, and judgment entered for plaintiff for the sum of 
$1,302.50. 

Hoyne, O’Connor & Rubinkam, Nathaniel Rubinkam, and William S. Allen, 
all of Chicago, for appellant. 
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Lavin & Jaffe, George S. Lavin, and Ira S. Kolb, all of Chicago, for appellee. 

Dennis E. Suttivan, Justice. 

__This action was commenced on May 8, 1935, for total and permanent dis- 
ability payments under a life insurance policy issued by the defendant, the 
Prudential Insurance Company of America, on the life of Abraham H. Gins- 
burg. plaintiff. A trial was had without a jury, resulting in a judgment 
on the finding in favor of plaintiff and against the defendant in the sum of 
$2,018.80, from which defendant brings this appeal. 

An amended statement of claim was filed on December 4, 1936, in which 
the plaintiff alleges the issuance of the policy containing the total and permanent 
disability | “riders” and that the defendant from May 18, 1934, until October 
1, 1935, failed and refused to pay under said policy, and that the sum of $1,650 
has become due under the total and permanent disability provision; that the 
plaintiff had paid premiums of $127.50 and $241.30 and was entitled to recover 
these premiums also. 

The affidavit of merits filed to the amended statement of claim denied that 
there was liability for $1,650 and also denied the premium payments were volun- 
tarily made and that the plaintiff was totally and permanently disabled. 

Plaintiff's theory of the case is that under the policy, proof of total disability 
for a period of 90 days raises the presumption of permanency within the mean- 
ing of the clause granting disability benefits, and upon receipt of proof thereof 
the insurer becomes obligated to make payments until the state of continuous 
total disability shall have terminated; that the total disability for this period 
confers upon the insured the absolute and indefeasible right to benefit until 
the period of total disability shall have ended. 

Defendant’s theory of the case is that the benefits under the total and 
permanent disability provision of the policy are payable only if the plaintiff is 
totally and permanently disabled as therein provided and not if the disability 
is temporary; that there is no ambiguity in the policy and that the plaintiff 
is not entitled to recover the premiums paid which are voluntary payments; 
that it was error for the trial court to permit recovery for any amount alleged to 
be due after the date the suit was filed. 

The evidence shows that the policy in this case was dated July 9, 1930, and 
was issued to Abraham Ginsburg for the sum of $10,000, payable upon receipt 
of proof of death; that the policy also contained what is known as “total and 
permanent disability riders,” which provide for payments of $100 monthly 
and a waiver of premiums if the insured becomes totally and permanently 
disabled to such an extent that he is rendered wholly, continuously, and _per- 
manently unable to engage in any occupation or perform any work for any kind 
of compensation of financial value during the remainder of his lifetime; that 
if proof submitted shall not be due proof of the permanency of such disability 
but shall be due proof that total disability as defined exists and has existed 
continuously during a period of not less than 90 consecutive days immediately 
preceeding receipt of such proof, that such disability shall be presumed to be 
permanent and the company will grant the said benefits dating from the end of 
90 days from the commencement of the period of total disability which has 
existed continuously to the date of such proof. 

The policy further provides that, notwithstanding the acceptance by the 
company of proof of total and permanent disability, or of proof of the duration 
of total disability for a period of 90 consecutive days, the insured, upon demand 
by the company from time to time, but not oftener than once a year after such 
disability has continued for 2 full years, for the purpose of verifying that such 
disability is actually permanent and not temporary, shall furnish due proof that 
he actually continues ‘in the state of disability defined above and that, in case of 
failure to furnish such proof, no further monthly premiums shall be waived 
and no further payments made. 


The evidence further shows that Abraham Ginsberg became ill on December 
1, 1932; that between that date and December 12, 1932, the large toe on his right 
foot became swollen, and on December 13, 1932, an operation was performed: 
that, subsequently, 13 additional operations were performed during the period 
of 11 weeks when he was in the hospital; that after leaving the hospital 
his leg was kept bandaged and elevated and he remained at home _ using 
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a wheel chair until about August, 1933; that he used crutches until January, 
1934, and thereafter he used a cane; that during the day he kept his foot 
elevated about 90 per cent. of the time. 

The evidence further shows that Ginsburg had been employed by his father 
in a retail store selling men’s furnishings; that at the time of the trial he 
was working in an office furniture store and managing a men’s furnishing store 
in which he was interested, known as Ginsburg, Incorporated. 

The evidence further shows that plaintiff was treated by a Dr. Gaynes 
from September, 1934, until April, 1935, on an average of three times weekly. 
during which time the wound remained open and the limb swollen; that in 
April, 1935, he returned to work for approximately 4 days for a_ period 
cf from three to four hours daily; that the wound became larger and the swelling 
increased and he was taken to the Michael Reese Hospital and two skin graft 
operations were performed on his right foot and he left the hospital in May or 
June of 1935; that on September 13, 1935 he saw Dr. Levinthal, at which time 
the wound was almost closed, although the leg remained swollen; that he 
started to work on October 1, 1935, for a few hours each day until January 1, 
1936 at which time he commenced to work regularly. 

Dr. Daniel H. Levinthal, a witness on behalf of plaintiff, testified that on 
June 9, 1934, he examined plaintiff and found that he had lymphedema of the 
lower right extremity due to impaired circulation and multiple scars, partic- 
ularly on the outer aspect of the dorsum of the right foot; that he prescribed 
rest and elevation during the greater part of the day, with an occasional lower- 
ing of the limb; that he made another examination on October 1, 1934, and 
found a denuded area on the outer aspect of the dorsum of the right foot, 
and again prescribed elevation of the limb during the greater part of the day: 
that on April 26, 1935, he performed a pedicle skin graft which required that 
both of the patient’s limbs remain in a cast until May 13, 1935; that he examined 
the patient on September 13, 1935, and, finding the wound healed, referred him 
back to his attending physician, for the healing of the wound did not mean that 
it was covered with skin. 

In answer to a hypothetical question, the doctor testified that the hypo- 
thetical man was totally disabled from December 1, 1932, to October 1, 1935, and 
stated that in his opinion the man was permanently disabled to the time that 
he returned to work. 

Dr. Leonard Gaynes, a witness on behalf of plaintiff, testified that he was 
Ginsburg’s attending physician during his illness and treated him on an average 
of three times a week from December 1, 1932, to October 1, 1935; that before 
September 13, 1935, the ulcer was not completely healed and it was not until 
October 1, 1935, that he became completely healed; that, until the second skin 
graft operation; it was his opinion that there was permanent and total disability 
and that until October 1, 1935, the patient was totally disabled. 

Dr. A. B. King, called as a witness on behalf of defendant, testified that he 
examined the patient in October, 1934, and found several pinhead size openings 
in the right foot from which there was a serious discharge; that he decided 
that the patient was not totally and permanently disabled; that since 1927 he 
has had about one private patient daily, and other than his examinations for 
insurance companies he has had no experience in orthopedic work. 


Dr. F. Patrick Machler, another witness testifying on behalf of defendant, 
stated that he examined plaintiff on May 18, 1934, and in his opinion the 
patient was totally and permanently disabled; that on September 28, 1934, he 
again examined Ginsburg’s right foot and was of the opinion that the patient 
was not totally disabled on that day. 

Dr. H. C. Lyman, testifying on behalf of the defendant, stated in answer 
to a hypothetical question that in his opinion he would not consider the hypo- 
thetical man totally disabled. 


The trial court held that, since there was an ambiguity in the previsions of 
the policy, it should be construed most strictly against the insurance company. 
The court stated that the term “permanent” in the policy was not to be con- 
strued according to the ordinary dictionary meaning, but that the defendant 
company had undertaken in its own policy to define the meaning of the word; 
that, for the purpose of the policy, total disability which continued for a period 





48 The Insurance Law Journal, Vol. 91 [July, 1938 


oi 90 days was considered by the company to be permanent, entitling the insured 
to the benefits under the policy. The court further pointed out that under the 
policy it was not necessary for it to determine whether the disability was 
permanent, but rather whether the disability continued for more than 90 days; 
that the fact that the company had the right to make periodic examinations 
to determine if the disability had continued satisfied the court that the policy 
did not contemplate the use of the word “permanent” in the ordinary accepted 
meaning of the word. 

At the time of the trial plaintiff was 37 years of age. He was confined in 
the Michael Reese Hospital on or about May 8, 1935, where he had been 
operated upon by having skin grafted on his right foot on April 26, 1935. It is 
agreed that the plaintiff furnished due proof and the defendant made payments 
to him until May 18, 1934. The fact is not disputed by the defendant in its 
brief that the plaintiff furnished due proof of disability after May 18, 1934. 


Defendant contends that plaintiff was never totally and permanently dis- 
abled because he started to work on October 1, 1935, for a few hours each 
day and resumed his permanent occupation on January 1, 1936, and that there- 
fore he was not disabled on December 23, 1936, the date of the trial. 

The policy in question provides as follows: 

“Disability Before Age 60: Waiver of Premiums—Monthly Income to the 
Insured.—If the Insured shall become totally and permanently disabled, either 
physically or mentally, from any cause whatsoever, to such an extent that he 
(or she) is rendered wholly, continuously and permanently unable to engage in 
any occupation or perform any work for any kind of compensation of financial 
value during the remainder of his (or her) lifetime, and if such disability shall 
eccur at any time after the payment of the first premium on this Policy, while 
this Policy is in full force and effect and the Insured is less than sixty years of 
age, and before any non-forfeiture provision shall become operative, the Com- 
pany, upon receipt of due proof of such disability, will grant the benefits here- 
inafter specified, dating from the commencement of such disability, or if the 
proof submitted shall not be due proof of the permanency of such disability 
but shall be due proof that total disability as defined exists and has existed 
continuously during a period of not less than ninety consecutive days imme- 
diately preceding receipt of such proof, such disability shall be presumed to be 
permanent and the Company will grant the said benefits dating from the end 
of ninety days from the commencement of the period of total disability which 
has existed continuously to the date of such proof. 

“(1) Waiver of Premiums.—The Company will waive the payment of any 
premium or premiums the due date of which, as specified on the first page 
hereof, shall occur after the disability benefits shall accrue as above specified. 

“(2) Monthly Income to the Insured—The Company will, in addition to 
waiving premiums, pay to the Insured the Monthly Income specified on the 
first page hereof under the heading ‘Total and Permanent Disability Benefits 
beginning from the date when the disability benefits shall accrue as above 
specified and during the continuance of such disability. Interest due on any 
indebtedness under this Policy may be deducted from such monthly income 
payments. * * * 

“Proof of Continuance of Disability—Notwithstanding the acceptance by 
the Company of proof of total and permanent disability, or of proof of the 
duration of total disability for a period of ninety consecutive days, the Insured, 
upon demand by the Company from time to time, but not oftener than once 
a year after such disability has continued for two full years, for the purpose 
of verifying that such disability is actually permanent and not temporary, shall 
furnish due proof that he (or she) actually continues in the state of disability 
defined above. In case of failure to furnish such proof, no further premiums 
shall be waived and no further monthly payments shall be made on account of 
such disability, but any insurance then remaining under this Policy shall be 
continued in force subject to the payment by the Insured of any premium or 
premiums, based on such insurance, the due date of which premium or premiums, 
as specified on the first page hereof, shall occur thereafter.” 


Plaintiff contends that, so long as he is totally and permanently disabled, 
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under the terms of the policy, defendant is under an obligation to pay the 
plaintiff the benefits accruing thereunder. 

In Losnecki v. Mutual Life Ins. Co., 106 Pa.Super. 259, 161 A. 434, 435, in 
discussing what is meant by “totally and permanently” disabled, it was said: 
“The meaning of the phrase, ‘totally and permanently disabled by bodily injury 
or disease, so that he is, and will be permanently, continuously and wholly 
prevented thereby from performing any work for compensation, gain or profit, 
and from following any gainful occupation,’ as used in these policies, is not 
governed, or, indeed, even helped very much, by references to dictionary 
definitions of the word ‘permanently,’ or its use in workmen’s compensation 
statutes. It is clear from other parts of the policy contracts that the word 
‘permanently’ is not used in its extreme sense of absolute perpetuity, ‘ever- 
lasting,’ ‘lifelong,’ ‘unchangeable,’ ‘unending,’ etc., but rather is used relatively 
in contradistinction from ‘temporary’ or ‘transient.’ This is apparent from the 
construction placed on the clause in other parts of the policies. For example, 
the policy provides that zlthough the proof of total and permanent disability 
may have been accepted by the company as satisfactory, the insured shall on 
demand, but not oftener than once a year, furnish to the company due proof 
ot the continuance of such disability.” See, also, Plummer v. Metropolitan Life 
Ins. Co., 132 Me. 220, 169 A. 302, 305; Maze v. Equitable Life Ins. Co. of Iowa, 
188 Minn. 139, 246 N.W. 737, 738; Jefferson Standard Life Ins. Co. v. Hurt, 254 
Ky. 603, 72 S.W.2d 20, 24. ' 

In reply to this defendant alleges that the plaintiff was never totally and 
permanently disabled because plaintiff started to work on October 1, 1935, for 
a few hours each day and resumed his permanent occupation on January 1, 1936, 
and that plaintiff was not, therefore, disabled on December 23, 1936, the date 
ot the trial. 

In the case of Maze v. Equitable Life Ins. Co. of Iowa, 188 Minn. 139, 246 
N.W. 737, 742, heretofore cited, the court said: “Subsequent recovery, ever 
before trial, does not destroy the insured’s cause of action, though it terminates 
the accrual of subsequent installment payments thereunder.” 

|1] We do not believe the interpretation or construction of the words 
“permanent or total disability” means that in order to recover the insured must 
in the first instance prove that forever thereafter he is to be totally and per- 
manently disabled. In our opinion, that would be construing the language too 
narrowly, as we believe it was intended that it should be for the insured’s 
disability so long as that condition existed, leaving it, as the policy states, to 
the future to determine whether the disability is permanent or not; the company 
to gain the benefit in the future, if recovery ts had, thereby destroying the 
presumption of permanency which accrued according to the policy after the 
period of 90 days. 

In the case of Equitable Life Insurance Co. of lowa v. Gerwick, 50 Ohio 
App. 277, 197 N.E. 923, 927, the court in following the doctrine of the Maze Case, 
supra, said: 

“When Miss Gerwick furnished evidence of her total disability for sixty 
days and adduced proof raising a reasonable presumption that her disability 
would continue for an indefinite time, she then became entitled to receive her 
income benefits and waiver of premiums during the continuance of her disability. 


“The plaintiff in error company cannot evade its contractual obligations by 
shielding itself behind a fabricated smoke screen of untenable conclusions, 
based upon ambiguous verbiage, prepared and selected by the company itself. 
The experts and legal advisers of the plaintiff in error drew these policies with 
great care and deliberation. The company alone is responsible for the ambigui- 
ties and uncertainties therein contained. It would be unjust to allow this insur- 
ance company to profit therefrom, at the expense of the policyholder, who had 
paid out hard earned cash in an honest effort to protect herself and her 
dependents from unseen contingencies, caused by accident or illness. * * * 


“6 


To give said terms the strict or literal interpretation stated would be to 
convict a reputable insurance company of having put out among our people, and 
having collected from them premiums on, a policy provision which in effect 
would be scarcely more than a cheat, a pretense, and a fraud.’ 

“Certainly that could not have been intended.” 
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Defendant contends that this construction ignores the requirement that the 
insured must be totally and permanently disabled to such an extent that he is 
rendered wholly, continuously, and permanently unable to engage in any occu- 
pation or perform any work for any kind of compensation of financial value 
during the remainder of his lifetime. 

We do not think it is necessary to ignore this latter provision, although, 
when considered with the other provisions thereof, a different situation is pre- 
sented. The provision in the policy to which we refer reads as follows: “The 
company may at any time and from time to time, but not oftener than once a 
year, demand due proof of such continued disability, and upon failure to 
furnish such proof, or if it appears that the insured is no longer wholly dis- 
abled as aforesaid, no further premiums shall be waived nor income payments 
made.” 

Manifestly, from the language just quoted, the defendant insurance com- 
pany did not contemplate or expect that the word “permanently” should be 
construed as meaning “forever.” They made provision that they should be 
advised and could demand due proof as to whether or not the disability was a 
continuing one and, as before stated, any recovery of the insured inured to its 
benefit, because, if the insured regained sufficiently to engage in any gainful 
occupation, the insurance company would be relieved of making further benefit 
payments. No claim is made that they were not advised of plaintiff's condition 
of health during all that time. 

2, 3] These provisions are rather ambiguous, and we are of the opinion 
the trial court did right in considering them as the law requires—favorably 
to the insured. The plaintiff is asking to recover only for the time he was 
disabled, which disability ended October 1, 1935, when he started to work a few 
hours each day, and at which time it is conceded that he had recovered 
sufficiently so .that his complete disability no longer existed. Although there 
was a dispute between the doctors as to his disability, we think the evidence 
clearly shows that plaintiff’s disability continued until October 1, 1935. 

Plaintiff's Exhibit 7 is a letter dated June 1, 1933, from the Prudential 
Insurance Company of America, written to Mr. A. P. Drapekin in regard to 
plaintiff. This letter clearly shows that defendant did put the construction 
upon the policy which plaintiff has heretofore maintained and with which we 
agree. That letter reads in part as follows: 

“In connection with the above numbered policy we enclose herewith check 
to insured’s order for $100.00 in payment of June 1, 1933, disability claim. 

“Check is being sent on the understanding that insured is still totally and 
permanently disabled, and if there has been any change in his condition we 
should be notified immediately with full particulars.” 

Defendant's position at this time is inconsistent with the position taken by 
the defendant when the above letter was written and defendant’s construction 
of the policy at that time. We think the above letter sustains what we have 
said in construing the terms of the policy. 

It is next contended by the defendant that the premium payments made 
during the period of disability were paid voluntarily and are not recoverable. 

On August 4, 1934, the manager of the defendant company wrote the 
following letter to the plaintiff : 

“In connection with above numbered policy, we call particular attention to 
the fact it will be necessary for Mr. Ginsburg to pay the premium which was 
due July 9th, 1934, and in connection with which grace expires August 9th, 
1934, next week Thursday, as policy has been restored to premium paying basis. 

“The annual premium due July 9th, 1934, is $152.20 less dividend $24.70, or 
net of $127.50. 

_ “When July 9th, 1934 premium is paid and Mr. Ginsburg’s disability claim 
is further considered and further action is taken by the Company, then the 
question of a return of the July 9th, 1934, premium will be given consideration.” 

This premium and subsequent ones were paid under protest. It must be 
remembered that in this case, according to the terms of the policy, the defend- 
ant agreed to waive the premiums occurring after the disability benefits accrued. 


In Wenstrom v. Aitna Life Ins. Co., 55 N.D. 647, 215 N.W. 93, 96, 54 A.L.R. 


289, the court in a case somewhat similar said: “If the insured was entitled to 
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his indemnity there was no premium due in 1925, and yet, since the company 
refused to allow the claim of indemnity, the insured could not afford to take 
chances in not paying the premium and losing his policy in case he was not 
entitled to indemnity. Since, under the terms of the policy, the appellant was 
not entitled to the premium in 1925, the insured is entitled to recover the 
premium paid.” 

ss My py v. Equitable Life Assur. Soc., 165 Tenn. 224, 54 S.W.2d 947, 950, 8 
A.L.R. 382, the court said: “The compulsion under which the payments were 
made is apparent to any one who appreciates the values of a life insurance 
contract. The complainant was so situated that, if he failed to establish the 
pemanency of his disability, he could not hope to obtain other insurance. 
Decision could not be postponed and time was of the essence of the matter. 
The payments were necessary to preserve valuable rights, and, under the 
authorities cited, we hold they were not voluntary.” 

[4] So, in this case, the plaintiff has valuable rights under the terms of the 
insurance policy, which he probably could not replace on account of his dis- 
ability, and where demand was made upon him by the company and he paid the 
premiums under protest, awaiting a future determination as to whether or not 
his disability was such that, by the terms of the policy and under the law, he 
would be entitled to receive compensation, we think the evidence clearly 
shows that such payments should be considered as waived by said defendants 
and should on account of such disability be recovered in this suit by plaintiff. 

It is next contended by defendant that the judgment is for too large an 
amount. It appears that the original statement of claim was filed May 8, 1935, 
at which time plaintiff claimed the sum of $1,227.50 was due and payable. 
Thereafter, on December 4, 1936, an amended statement of claim was filed 
wherein it was claimed that the sum of $2,018.80 was due, said amount being 
for monthly payments due until October 1, 1935, as well as yearly premiums 
that were subsequently paid in order to keep the policy in force. The trial was 
had commencing on December 23, 1936. This presents the question: 

May a judgment be entered against defendant for the amount of insurance 
installments maturing and due after the action was instituted? 

It is contended by plaintiff that, where an amendment is filed to the declara- 
tion, setting forth the amount which is due arising out of the same transaction 
and that issue is made up before the trial, evidence may be given and judgment 
entered for the amount due at the time of the hearing. This is true in some 
actions such as suits on notes where the interest is computed to the date of the 
judgment, also in suits for rent where the accrual of rent is sometimes entered 
to the date of judgment, and in damage suits it is proper to allege and recover 
for pain and suffering endured, not only up until the time of the trial but in 
the future. If this suit had come to us from a court other than the Municipal 
Court, we would be inclined to follow the logic of the statute as set forth in 
the Practice Act, § 39, chapter 110, section 163, Ill.Rev.Stat.1937, which reads 
in part as follows: “Subject to rules, supplemental pleadings, setting up 
matters which have arisen after the original pleadings were filed, may be filed 
within a reasonable time by either party by leave of court and upon terms.” 

Amended pleadings permitted under this rule would, of course, call for 
evidence to support such pleadings and a judgment entered in harmony there- 
with. This case comes to us from the municipal court, and there is no rule 
of the municipal court which we have been able to discover which governs 


this situation. 
In the case of Hamlin, Hale & Co. v. Race, 78 Ill. 422, the court said: 


“We had supposed no rule was more inflexible or better established than 
that a plaintiff can not recover for money not due at the institution of the suit. 
** * If this rule could be seriously questioned, other cases could be referred to 
as establishing the rule; but, to our minds, it requires no authority, as it is 
based upon pinciples obviously just. 

“If, then, a party can not sue for and recover a debt or claim before it is 
due, why should he do, indirectly, the same thing by suing for a small part 
when due, and recovering a greater and more substantial part accruing after 
the suit has been brought? The law never permits that to be done indirectly 
which it prohibits from being done directly. To permit the recovery of the 
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sums falling due after suit brought, would be an evasion of the rule that the 
cause of action must be complete when suit is brought. It would be without 
analogy to any rule of law which now occurs to us.” 

[5] Under the law as we find it, we do not believe under the facts here a 
recovery may be had other than the amount due and owing at the time of the 
commencement of the suit. The cause of action and amount due in this case 
depended upon the physical condition of the insured from day to day and, if the 
plaintiff had recovered his health sufficiently at any time, his cause of action 
must, necessarily, end. Therefore, in the absence of any legislation, rules of 
court, or decisions authorizing such procedure, we believe it is our duty to 
adhere to the logic and reasoning set forth in the case of Hamlin, Hale & Co. 
v. Race, supra. 

We are of the opinion that the trial court was correct in its finding as to the 
liability of the defendant, but the court should not have included payments 
which became due after the commencement of the suit. The amounts wrong- 
fully included make a total of $716.30 and consist of the items for premiums 
paid August 8, 1935, of $241.30, and also disability payments from May 8, 1935, 
to October 1, 1935, at the rate of $100 a month. Said sum of $716.30 is there- 
fore deducted from the judgment entered in the municipal court for the sum 
of $2,018.80, leaving a balance of $1,305.20, which is the correct amount due and 
owing to plaintiff from defendant up to the date of filing suit. 

Other questions are raised as to the improper admission of evidence and a 
renewal of the motion by appellee to strike the appellant’s report of the pro- 
ceedings. We do not believe any substantial error was committed in this 
regard. 

[6] Inasmuch as the amount of the judgment can be ascertained definitely 
and a jury trial was heretofore waived, there will be no need of remanding the 
cause and judgment is entered here. 

For the reasons herein stated, the judgment of the municipal court is 
reversed, and judgment is entered here for the sum of $1,302.50. 

Judgment reversed, and judgment here for $1,302.50. 

Hebel, P. J., and Hall, J., concur. 


BAXTER v. JOHN HANCOCK MUT. LIFE INS. CO. Ag. No. 29. 
Appellate Court of Illinois. Fourth District. March 9, 1938. 
13 Northeastern Reporter (2d) 844. 
ESTOPPEL. 

In action upon life policies which were admittedly issued but denied to be in 
force for failure to pay premiums within four weeks of grace, beneficiary desiring 
to rely upon estoppel should have replied to answer and alleged facts upon which 
she relied to constitute an estoppel, failing in which judgment notwithstanding ver- 
dict for insurer was proper. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

Appeal from City Court of East St. Louis; Ralph Cook, Judge. ss 

Action upon two life policies by Ella Baxter, administratrix of the estate of 
Bernard E. Morgan, deceased, against the John Hancock Mutual Life Insurance 
Company. From a judgment for the defendant, notwithstanding verdict for the 
plaintiff, plaintiff appeals. 

Affirmed. 

R. B. Hendricks and T. S. Morgan, both of East St. Louis, for appellant. 

Kramer, Campbell, Costello & Wiechert, of East St. Louis, for appellee. 

Murpny, Justice. (Publish abstract only.) 


MAREMONT v. LAWYERS MUT. BEN. ASS’N. Gen. No. 39817. 
Appellate Court of Illinois. First District. Second Division. March 11, 1938. 
13 Northeastern Reporter (2d) 849. 

DISEASE. 

Under provisions of benefit certificate which limited liability to death from 
heart disease, liver or kidney trouble, etc., or any chronic “disease” a full recov- 
ery for sudden death caused by coronary embolism and by toxic myocarditis fol- 
lowing bronchial pneumonia was authorized on ground that proximate cause was 
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pneumonia, notwithstanding that causes as thus given in the certificate of death 
were classified as “heart diseases.” 

The words “disease” and “bodily infirmity,” as used in insurance policies 
excepting or limiting liability for death or injury caused thereby, are prac- 
tically synonymous and refer to some aiiment or disorder of an established 
and settled character, and do not refer to any temporary disorder which is 
new and unusual and arises from some sudden and unexpected derangement 
of the system, though it produces or causes unconsciousness. 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

Appeal from Municipal Court of Chicago; Matthew D. Hartigan, Judge. 

Action on a benefit certificate by Milton M. Maremont against the Lawyers 
Mutual Benefit Association, wherein insurer sought to avoid liability on ground 
that death was result of an excepted risk. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

Bennett & Colbach, of Chicago, for appellant. 

Rabens, Waldman & Perlman, of Chicago (by George C. Rabens, of Chicago), 
(Preston Clark, of Chicago, of counsel), for appellee. 

ScANLAN, Justice. (Publish abstract only.) 


GOGGIN v. METROPOLITAN LIFE INS. CO. Gen. No. 39619. 
Appellate Court of Illinois. First District. Third Division. March 16, 1938. 
Rehearing Denied April 1, 1938. 

13 Northeastern Reporter (2d) 861. 

HEALTH CERTIFICATE. 

The trial court erred in failing to instruct jury to find for defendant in action 
m life insurance policy, where health certificate, required for reinstatement of 
policy after its lapse for nonpayment of monthly premium, was never executed by 
insured and returned to defendant and there was no evidence that plaintiff or 
insured’s wife made any effort to procure its execution. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal from Municipal Court of Chicago; Cecil Corbett Smith, Judge. 

\ction by Byron Goggin, administrator of the estate of Louis D. Lee, deceased, 
against the Metropolitan Life Insurance Company on a life insurance policy. From 
a judgment on a verdict for plaintiff, defendant appeals. 

Reversed and rendered. 

Hoyne, O’Connor & Rubinkam, of Chicago, for appellant. 

Samuel A. Rinella and Joseph Barbera, both of Chicago, for appellee. 

Hatt, Justice. (Publish abstract only.) 


FENDI v. METROPOLITAN LIFE INS. CO. Gen. No. 39625. 
Appellate Court of Illinois. First District. Third Division. March 16, 1938. 
Rehearing Denied April 1, 1938. 

13 Northeastern Reporter (2d) 861. 

MISREPRESENTATION. 

Whether misrepresentations of insured’s health, made at time of reinstatement 
of lapsed policy, were deliberate misrepresentations and not made in good faith, 
was tor jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Cook County; Walter '‘W. Wright, Judge. 

Action by Margaret Fendi against the Metropolitan Life Insurance Company 
on a life insurance policy, wherein the defendant contended that the policy was 
void because of misrepresentations of insured’s health made at the time of rein- 
statement of the policy which lapsed because of nonpayment of premiums. From 
an adverse judgment, the defendant appeals. 

Affirmed. 

Hoyne, O’Connor & Rubinkam, and William S. Allen, all of Chicago, for 
appellant. 

Guy C. Guerine, of Melrose Park, and Stebbins, McKinley & Price, of 
Chicago, for appellee. 

Henet, Justice. (Publish abstract only.) 
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CIESIOLKIEWICZ v. WESTERN & SOUTHERN LIFE INS. CO. 
Gen. No. 39735. 
Appellate Court of Illinois. First District. Third Division. March 16, 1938. 
13 Northeastern Reporter (2d) 863. 
1. WAIVER. 


“Waiver” by an insurer results when the insurer by an act, statement, or course 
of conduct toward the insured recognizes the policy as existing, though the time 
for payment of the premium has expired. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

2. LAPSE. 

A life insurance company whose superintendent stated that insured applying 
for reinstatement of lapsed policies was in apparent good health and recommended 
reinstatement of policies in certificate attached to application, and which sent an 
agent for collection of premiums thereafter falling due, waived a forfeiture of 
policies for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Cook County; Wm. V. Brothers, Judge. 

Action by Frances Ciesiolkiewicz, as administratrix of the estate of Matthew 
Ciesiolkiewicz, deceased, against the Western & Southern Life Insurance Company, 
to recover proceeds of three insurance policies issued by the defendant on the 
life of the deceased. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Hoyne, O’Connor & Rubinkam, Nathaniel Rubinkam, William S. Allen, Alec 

Weinrob, and H. Smollar, all of Chicago, for appellant. 

Thaddeus C. Toudor, of Chicago, for appellee. 

Henen, Justice. (Publish abstract only.) 


BRUNNEMER v. METROPOLITAN LIFE INS. CO. No. 27015. 
Supreme Court of Indiana. April 7, 1938. 
14 Northeastern Reporter (2d) 97. 
1. CONSULTATION. 


Whether false answers to questions in application for life policy, with reference 
to past ailments and consultations with physicians, suppress facts or mislead 
insurer, are questions of fact for jury under proper instructions. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2, CONSULTATION. 

If insurer inquires in application for life policy of past illness of applicant or 
previous consultation with physician and answer is in fact false, whether false 
answer is such as to avoid policy must be determined under particular facts. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

3. DISEASE. 

If false answers to questions in application for life policy with reference to 
past ailments and consultations with physicians, are of such that facts, if known 
to insurer, would reasonably influence its decision as to whether it would accept 
the risk, or accept it on different conditions, such false answers justify finding 
that representations were false and material to the risk. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

4. MATERIALITY. 

If insurer in application for life policy asks prospective applicant about a fact 
that is within his knowledge, and he answers falsely, such false answer does not 
necessarily avoid the policy, and —, false answer will avoid policy depends 
on determination of its materiality; and, facts which are withheld or suppressed 
by false answer would have ae ad insurer in its decision as to 
whether it would issue policy, then such false answers will avoid the policy, but, 
if such suppressed matters could not have reasonably influenced decision of insurer 
on question of issuing policy, then false answers are harmless. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

5. DISEASE. ; ee 

Life insurance applicant’s false answers in application for policy that he had 

not had any disease and had not consulted any physician within three years prior 
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to issuance of policy, whereas insured had suffered rigidity of spine resulting 
from attack of cerebrospinal meningitis and had consulted physician within three 
years prior to issuance of policy, were material, and hence voided policy and 
precluded recovery following insured’s death resulting from pulmonary tuberculosis. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

Appeal from Superior Court, Marion County; Joseph T. Markley, Judge. 

Action by Jessie M. Brunnemer, administratrix of the estate of Mary J. 
Harper, deceased, against the Metropolitan Life Insurance Company to recover 
on a life policy of which the intestate was beneficiary. From a judgment for 
defendant, plaintiff appealed, and the case was transferred to the Supreme Court 
under section 4-218, Burns’ Ann.St.1933. 

Affirmed. 

White & Jones, J. Herbert Hartman, and Geo. S. Elliott, all of Indianapolis, 
for appellant. 

Miller, Miller & Bredell, of Indianapolis, for appellee. 

Roti, Chief Justice. 

This is an action by appellant on a life insurance policy issued by appellee upon 
the life of Roy T. Harper, payable to Mary J. Harper appellant’s intestate, for 
the sum of $500. 

The complaint in one paragraph alleged the issuing of the policy by appellee, 
payment of premiums, death of the insured while the policy was in force, the 
death of the beneficiary, Mary J. Harper, the appointment of appellant as admin- 
istratrix, proof of death, and demand and refusal of payment by the appellee. To 
this complaint the appellee filed answer in four paragraphs, First, a general denial, 
second: payment. The third and fourth paragraphs of defense seek to avoid 
the policy on the ground that the insured made false statements in regard to his 
health at and prior to the issuing of the policy. 

Appellant filed replies in general denial to the second, third, and fourth para- 
graphs of answer. The cause was submitted to the court without the intervention 
of a jury and upon request the court made a special finding of facts and stated 
its conclusion of law thereon. The conclusion of law was in favor of appellee 
and judgment was entered accordingly. Appellant’s motion for a new trial was 
overruled and this appeal perfected. 

The only error assigned and relied upon is that the court erred in its conclu- 
sion of law on the special findings of facts. The appellant expressly waives the 
alleged error in overruling the motion for a new trial. The policy of insurance 
here involved was made an exhibit to appellant’s complaint and also by reference 
in appellee’s third and fourth paragraphs of answer. The application for insurance 
in appellee company was made a part of the contract of insurance In part C of 
the application and immediately above the signature of the insured the following 
Statement appears: 

“T hereby declare that the statements recorded above and in Part A on the 
reverse side hereof are true and complete and I agree that any misrepresentation 
shall render the Policy void and that the Policy shall not be binding upon the 
Company unless upon its date I shall be alive and in sound health. 

“(Signature of applicant] Roy T. Harper.” 

Part C of the application contained the following questions and answers: 

“1. I have never had any of the following complaints or diseases: Apoplexy, 
\ppendicitis, Asthma, Bronchitis, Cancer or other Tumor, Consumption, Diabetes, 
Disease of the Brain, Disease of Heart, Disease of Kidneys, Disease of Liver, 
Disease of Lungs, Disease of Urinary Organs, Dropsy, Fistule, Fits or Convulsions, 
General Debility, Goiter, Habitual Cough, Hemmorrhage, Insanity, Jaundice, Paraly- 
sis, Pleurisy, Pneumonia, Rheumatism, Scrofula, Spinal Disease, Spitting or Rais- 
ing Blood, Syphilis, Ulcer or Open Sores, Varicose Veins, except 

“T have stated all exceptions. No. 

“2. I have never been under treatment in any clinic, dispensary, hospital or 
asylum, nor heen an inmate of any almshouse or other institution, except No. 

“I have stated all exceptions, with times and places of such treatments, 3. | 
am now in sound health and am not blind, deaf, or dumb, nor have I any physical 
or mental defect or infirmity of any kind, except No. 


“T have stated all exceptions. 4. I have no Disease of the Eyes or impairment 


of Sight, except No. 
“T have stated all exceptions. 5. I have not been under the care of any 
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physician within three years, except (when exceptions are stated give names of 
doctors, dates of attendance and illness.) None 

“T have stated all exceptions and every case when I have consulted or received 
treatment from a doctor at his office or elsewhere.” 

Appellee by its second and third paragraphs of answer contend that the 
answers to the above and foregoing questions were false and material to the 
risk; that they were relied upon by appellee and were of such a character as would 
aviod the policy. The court in its special findings of fact found the following which 
we deem material to the question here involved: 

“16. That the policy herein sued upon was issued by the defendant upon 
application made by Roy T. Harper, and upon the representations made by said 
Roy T. Harper contained in said application for insurance, which application being 
Exhibit No. 2, is as follows: (H.I.) 

“17. That the cause of death of the insured was pulmonary tuberculosis; that 
the insured received treatments for three months at the Veterans Hospital, at 
Dwight, Illinois; that the insured was unemployed and received a Government 
pension, all of which facts were shown by Exhibit No. 3, to the Stipulation agreed 
to by the parties and expressly admitted by the statement of Mary J. Harper, 
claimant and beneficiary. 

“18. That the insured was afflicted with a chronic disease and physical infirm- 
ity to-wit: rigidity of the spine from cerebrospinal meningitis, which fact is shown 
by Exhibit No. 4 to the Stipulation agreed to by the parties. 

“19. That insured was under treatment at the Veterans Hospital at Dwight, 
Illinois, from July 11, 1925, to October 21, 1925, and under treatment at the Indian- 
apolis City Hospital from June 29 to July 2, 1931. 

“20. That insured had been under the care of a physician from June 29 to 
July 2, 1931, at the Indianapolis City Hospital, which was within three years prior 
to the time of the death of the insured. 

“21. That the policy herein sued upon was of the type issued without medical 
examination in reliance upon representations made in the application for insurance 
by the insured. The fact that the insured had received medical treatment within 
three years or that the insured was suffering from a physical infirmity or rigidity 
of the spine, or that the insured had received treatment at the Veterans Hospital 
at Dwight, Illinois, or Indianapolis City Hospital, was not known to the defendant 
at the time of the issuance of said policy, and if said facts, or either of them, had 
been made known to the defendant the defendant would not have issued said policy 
unless and until a medical examination of the insured had been made; and by 
reason of the insured’s denial of said facts in said application the defendant was 
induced to issue said policy without requiring a medical examination. 

“22. That as soon as the defendant learned said facts it tendered back the 
premiums paid under said policy and declared said policy to be void.” 

Upon these facts the court stated the following conclusion of law: 

“Conclusion of Law: 

“That the law is with the defendant and that plaintiff is not entitled to recover 
from defendant.” 

Appellant states in her brief that: “The only question presented is whether or 
not under the facts found the plaintiff was entitled to recover.” 

Appellee contends that by its third and fourth paragraphs of answer there 
was no liability because the facts found show that the insured was not in sound 
health when the policy was written, but on the contrary shows that the insured 
was afflicted with tuberculosis and ankylosis of the spine and had been treated 
by a physician within two years prior thereto for a serious disease. It is contended 
by the appellant that the facts found by the court do not show that the insured 
was not in sound health when the policy was issued or before, or that he was 
afflicted with any disease prior to that time, as the court in finding 17 and 18 does 
not fix the time when the insured was a patient in the Veterans Hospital at Dwight, 
Ill., or when the insured was afflicted with a chronic disease resulting in rigidity 
of the spine caused from an attack from cerebrospinal meningitis. 

While it is true that the court did not find specifically by finding 17 and 18 
that the insured was afflicted as stated in finding 18 prior to the making of the 
application by the insured, yet findings Nos. 19 and 20 do fix the time when the 
insured was treated in the Veterans Hospital at Dwight, Ill., and in the City 
Hospital, at Indianapolis, which was prior to the making of the application, and 
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by finding 21 the court finds, at least by a fair implication, that the insured was 
atilicted with the rigidity of the spine and had cerebrospinal meningitis before 
the application was signed by the insured. Finding 21 contains the following lan- 
guage: “The fact that the insured had received medical treatment within three 
years or that the insured was suffering from a physical infirmity or rigidity of 
the spine or that the insured had received treatment at the Veterans Hospital at 
Dwight, Illinois, or Indianapolis City Hospital, was not known to the defendant 
at the time of the issuance of the said policy, and if said facts or either of them 
had been known to the defendant the defendant would not have issued said policy 
unless and until a medical examination of the insured had been made. * * * ” 
So we think it is a fair deduction from the facts found by the court that the 
insured, Roy T. Harper, had been confined to the Veterans Hospital at Dwight, 
Ill., and in the City Hospital at Indianapolis, and had suffered rigidity of the spine 
resulting from an attack of cerebrospinal meningitis prior to the time he made 
application to appellee company for the policy of insurance here in question. 

Appellant contends that no fact is found by the court which would give 
appellee the right to avoid the policy for the reason that the treatment in the Dwight 
Hospital in Illinois seven years and ten months before the policy was issued may 
have been for a trifling ailment or accident not material to the risk and that attend- 
ance by a physician must be for some disease or condition which is serious. A 
mere temporary illness not serious in its nature is not sufficient to support fraud 
in an answer to the application and cites in support of her contention the case of 
Prudential Life Ins. Co. v. Sellers, 54 Ind.App. 326, 102 N.E. 894. But our inter- 
pretation upon the facts found by the court show that the insured was afflicted 
with such a disease prior to the application that was material to the risk and 
was of such a character that information concerning it should have been given to 
the company and a false answer relating thereto was sufficient to support the judg- 
ment in this case. 

The question as to what answers made by the insured with reference to past 
ailments and consultations of physicians when answered falsely will avoid the policy 
has been a subject of much discussion and controversy in courts of last resort not 
only in this jurisdiction but other jurisdictions. 

[1-3] Whether or not a false answer to such questions suppresses facts or 
misleads the insurer is usually a question of fact to he left to a jury under proper 
instructions of the court. If the insurance company inquires of past illness of the 
applicant or previous consultations with a physician and the answer is in fact false, 
whether or not such suppression of fact and such false answer is such as to avoid 
the policy must be determined under the facts as presented. If such false answers 
and such suppression of fact are of such a character as it could be said that such 
facts, if known to the insurance company, would reasonably affect and enter into 
its decision as to whether or not it would accept the risk at all or accept it on 
different terms and conditions, such suppression and such false answers would 
justify the jury in finding that such representations were false and material to the 
tisk. Collins v. Catholic Order of Foresters, 1909, 43 Ind.App. 549, 88 N.E. 87: 
Telford v. New York Life Insurance Company, Cal.Sup.1937, 69 P.2d 835; Pierre 
v. Metropolitan Life Insurance Company, Cal.App.1937, 70 P.2d 985; Moulor v. 
American Life Insurance Company, 1884, 111 U.S. 335, 4 S.Ct. 466, 28 L.Ed. 447. 


[4] If the insurer in the application asks the prospective applicant about a 
fact that is within his knowledge, and he answers falsely, still such false answer 
does not necessarily avoid the policy. Whether or not the false answer will have 
the effect of avoiding the policy will depend upon a determination of its materiality. 
If the facts that are withheld or suppressed by the false answer would have rea- 
sonably entered into and influenced the company in its decision as to whether it 
would issue the policy, then such false answers would avoid the policy. But, on 
the other hand, if such suppressed matters could not have reasonably influenced 
the decision of the company on the question of issuing the policy, then it is difficult 
to see how such immaterial matter could be considered harmful. So, if the com- 
pany inquires about matters, calling for the opinion of the insured, such as was 
the case in Moulor v. American Life Insurance Company, supra, the applicant 
is obliged to answer truthfully and with the utmost good faith, because the question 
calls for information vital and material to the insurance company; and, if the 
answer is false and known to be false at the time, such false answers will render 
the policy void. 
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[5] Applying the rules as laid down in the above-cited authorities, it is clear 
that the answers made by the insured in his application to the appellee company 
were in fact false and untrue and it concerned matters that seriously affected the 
applicant’s health and was of such a character that the court trying the case could 
reasonably find would materially influence the insurance company in passing upon 
the application. Giving the special findings reasonable interpretation, in our judg- 
ment they fully justify the conclusion of law reached. We find no reversible error. 

Judgment affirmed. 


GILL v. GRAND LODGE BROTHERHOOD OF RAILROAD TRAINMEN. 
Court of Appeals of Kentucky. Feb. 25, 1938. 
114 Southwestern Reporter (2d) 123. 
1. EXPULSION. 

Constitutions of grand and subordinate lodges of railroad brotherhood, provid- 
ing for trial of member for violation of brotherhood rules by subordinate lodge 
under whose jurisdiction offense was committed if committed beyond jurisdiction 
of such member’s subordinate lodge, making subordinate lodges subject to rules of 
Grand Lodge and Grand President, and authorizing Grand President to interpret law 
of brotherhood, authorized expulsion of member from brotherhood by subordinate 
lodge designated by Grand President to try member for acting as a strike breaker 
within territory of such subordinate lodge and of another subordinate lodge, to 
which he belonged, so as to bar recovery on member’s life certificate. 

(For other cases, see Insurance, Dec. Dig. $§ 694[2], 747.) 

2. EXPULSION. 

Under constitutions of grand and subordinate lodges of railroad brotherhood, 
authorizing Grand President to interpret laws of brotherhood, and making his 
decisions final unless appealed from to board of directors or board of appeals, 
expulsion of member from brotherhood for acting as a strike breaker, by subor- 
dinate lodge designated by Grand President to try member, would bar recovery on 
member’s life certificate even if Grand President had no authority to designate the 
particular subordinate lodge which tried member, in absence of appeal from Grand 
President’s decision. 

(For other cases, see Insurance, Dec. Dig. § 747.) 

3. PROCEDURE. 

Members of voluntary and fraternal organizations must exhaust all remedies 
by appeal or otherwise as may be provided in constitutions and rules of such organ- 
izations, to which they voluntarily ‘submit themselves, before resorting to court pro- 
ceedings for protection of their rights. 

(For other cases, see Insurance, Dec. Dig. §§ 694[3], 805[1].) 

Appeal from Circuit Court, Webster County. 

Action on a fraternal life certificate by Cammie Gill against Grand Lodge 
Brotherhood of Railroad Trainmen. From a judgment for defendant, plaintiff 
appeals. 

Affirmed. 

W. Fred Hume, of Providence, for appellant. 

Withers & Lisman, of Dixon, for appellee. 

CARTER v. 2ZETNA LIFE INS. CO. OF HARTFORD, CONN. 
Court of Appeals of Kentucky. March 1, 1938. 
114 Southwestern Reporter (2d) 496. 
3. NOTICE OF DISABILITY. 

Under group policy providing for payment of disability benefits upon receipt 
at insurer’s home office of satisfactory evidence of disability during continuance 
of policy, evidence that, with the knowledge and acquiescence of insurer, it was 
customary for injured employee to give notice of disability by coworker to 
employer and that employee followed such custom, if proven, was sufficient 
to show notice, though ordinarily employer in a group policy is the agent of 
the employee and not of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


4. TERMINATION. 
Under group policy providing that insurance would be terminated whenever 
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employee ceased to be an employee, insurance would not terminate merely 
because employee became totally and permanently disabled by disease by 
reason of which he was forced to bed and could not return to work, though 
insurance would cease if employee, while suffering no disability, voluntarily 
quit work. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

5. CANCELLATION. 

To defeat the right to recovery under employees’ group policy by cancellation, 
it must be made before liability has attached. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division, 

Action for disability payments under group policy insuring employees 
against permanent disability by Walter Carter against the Aitna Life Insur- 
ance Company of Hartford, Connecticut. After hearing the opening statements 
of counsel for each side, the court of its own motion instructed the jury to find 
for the insurance company, and plaintiff appeals. 

Reversed and remanded for new trial. 

H. O. Williams and R. Todd Hays, both of Louisville, for appellant. 

Crawford, Middleton, Milner & Seelbach, of Louisville, for appellee. 

Cray, Justice. 

The A&tna Life Insurance Company of Hartford, Conn., issued to the 
Standard Sanitary Manufacturing Company, of Louisville, a group policy insur- 
ing its employees against total and permanent disability, and on June 18, 1926, 
a certificate of insurance was issued to Walter Carter, who had been in the 
company’s employ for a number of years. The master policy, subject to which 
the certificate was issued, contained a provision by which the Insurance Com- 
pany obligated itself to pay to the employee the amount of insurance in force 
upon his life at the time such disability commenced in lieu of all other benefits, 
“upon receipt at the home office of the Company during the continuance of 
insurance on such employee of satisfactory evidence of such disability.” The 
policy also provided: “This insurance will be terminated whenever said employee, 
for any reason whatsoever, ceases to be in the employ of said employer.” 

The Insurance Company defended on the ground that Carter voluntarily 
left the employ of the Manufacturing Company on May 11, 1927, that the insur- 
ance issued to him was cancelled on May 31, 1927, and that no claim was 
presented and no evidence of disability was received by the home office of the 
Insurance Company during the continuance of the insurance. The defenses 
were put in issue by reply. At the trial a jury was impaneled, and the case was 
stated to the jury by counsel for each side. Being of the opinion that the 
evidence which counsel for plaintiff offered to produce was not sufficient to 
show that satisfactory evidence of plaintiff’s disability was received at the home 
office during the continuance of the insurance, the court on its own motion 
instructed the jury to find for the Insurance Company. Carter appeals. 

[1, 2] There is no objection to the practice of giving a peremptory instruc- 
tion after the opening statement of counsel. Falls City Plumbing Supply Com- 
pany v. Jake’s Foundry Company, 223 Ky. 420, 3 S.W.2d 1071. The reason 
for the rule is apparent. If counsel admits that he is unable to prove facts 
essential to a recovery, or to disprove facts fatal to a recovery, there is no need 
of going to the trouble and expense of hearing evidence which, it is known in 
advance, will be insufficient. Of course the trial court should be careful to 
see that counsel is not the victim of inadvertence or misunderstanding, but with 
full appreciation of the situation is unable to meet it. The practice was 
approved by the Supreme Court of the United States in Oscanyan v. Winchester 
Repeating Arms Company, 103 U.S. 261, 264, 26 L.Ed. 539, and the proper 
method of procedure outlined as follows: “Of course, in all such proceedings 
nothing should be taken, without full consideration, against the party making 
the statement or admission. He should be allowed to explain and qualify it, 
so far as the truth will permit; but if, with such explanation and qualifica- 
tion, it should clearly appear that there could be no recovery, the court should 
not hesitate to so declare and give such direction as will dispose of the action.” 

[3] We come then to the propriety of the court’s ruling. The first question 
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presented is whether, in the circumstances, notice to the employer of Carter’s 
disability was sufficient? Ordinarily, the employer is the agent of the employee 
and not of the insurer, Equitable Life Assurance Society v. Hall, 253 Ky. 
450, 69 S.W.2d 977, and therefore notice of disability to the employer is not 
notice to the insurer. But it does not follow that that is always the case. 
Thus in Equitable Life Assurance Society of United States v. Reynolds, 259 
Ky. 504, 82 S.W.2d 509, it was stipulated that proof of claim was mailed to 
Mr. Roy Stalnaker, c/o the American Rolling Mill Company, Ashland, Ky., 
and that he was the personal supervisor of the American Rolling Mill Com- 
pany, and the proper official of that company to receive such proof. Here 
counsel stated that he would prove that on the 11th day of May, 1927, plaintiff 
was compelled to stop work because of his condition, that he sent word by one 
of his co-workers at the Manufacturing Company, namely, Roger Loveing, to 
his boss and immediate superior in charge, and that with the knowledge of 
the Insurance Company this was the customary method in vogue at the plant 
of notifying that a person injured under the policy was sick, and that the 
Manufacturing Company thus acted as agent for the Insurance Company and 
notified it of the employee’s claims. Manifestly, if Carter could show that, 
with the knowledge and acquiescence of the Insurance Company, it was cus- 
tomary for the injured employee to give notice of his disability to the Manu- 
facturing Company, and that he followed the custom, such notice was sufficient. 

[4-6] But, as Carter may not be able to show the custom, it becomes necessary 
to consider the defense that the insurance was terminated when Carter quit work, 
and the further defense that no evidence of disability was received at the home 
office of the Insurance Company during the continuance of the insurance. It appears 
that Carter offered to prove by competent evidence that he had tcen in the employ 
of the Manufacturing Company for several years, and that some time prior to 
May 11, 1927, he became totally and permanently disabled by disease, and that on 
May 11, 1927, his condition was such that he was forced to go to bed and not 
return to work. Of course, if Carter, while suffering no disability, voluntarily 
quit work, his insurance then ceased; but not so if he was forced to quit work 
on account of his disability. A&tna Life Insurance Company of Hartford, Conn. \ 
Castle, 252 Ky. 228, 67 S.W.2d 17. But attention is called to cases such as 
Equitable Life Assurance Society of United States v. Adams, 259 Kv. 726, 83 
S.W.2d 461, Equitable Life Assurance Society of United States v. Price, 265 
Ky. 774, 97 $.W.2d 810; and Equitable Life Assurance Society of United States \ 
Branham’s Adm’x, 263 Ky. 404, 92 S.W.2d 357, holding that there can be no 
recovery where the insured fails to furnish proof of disability within the time 
required by the policy, and the claim is made that the case under consideration 
falls within that rule, as proof of disability was not furnished by Carter during 
the continuance of the insurance. The difficulty with this position grows out of 
the fact that Carter offered to prove that he was totally and permanently disabled 
before he stopped work and before the policy was canceled. Tf that be true, it is 
no defense that the Insurance Companv canceled the policy and thus prevented 
notice of disability from being given during the continuance of the policy. it being 
the rule that to defeat the right to recovery bv cancellation it must be made before 
liability has attached. AZtna Life Insurance Company of Hartford, Conn. v. Gullett, 
253 Ky. 544, 69 S.W.2d 1068. It follows that the peremptory should not have gone. 


_ Judgment reversed, and cause remanded for a new trial not inconsistent with 
this opinion. 


TURNER v. METROPOLITAN LIFE INS. CO. No. 34485. 
Supreme Court of Louisiana. Feb. 7, 19238. 
Rehearing Denied March 7, 1938. 
179 Southern Reporter 448. 

1. PROOF OF DISABILITY. 
Where group life policy required insured to furnish to insurer “due proof’ 
of total and permanent disability, but contained no time limit for furnishing 
proof, insured’s recovery was not barred by his failure to furnish proof until 


two years after injury, since liability under policy did not arise until proof 
could be made that disability was total and permanent. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 








un 
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2. PERMANENT DISABILITY. res 

In action on group life policy to recover for total and permanent disability, 
where insured, a manual laborer, had fallen about twenty-three feet to ground, 
and during two years since injury insured had done no work and walked with 
aid of stick, evidence held to show insured suffered total and permanent dis- 
ability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. DELAY. ee 

In action on group life policy to recover for total and permanent. disability, 
where insurer, upon receiving proof of insured’s disability, was informed by 
two physicians that insured’s disability was not total and permanent, insurer’s 
refusal to pay did not constitute “unreasonable delay” within statute, so as to 
entitle insured, who recovered, to statutory penalties. Act No. 310 of 1910. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

Where there is conflict of opinion between physicians of an injured insured 
and those called to advise insurer, and insurer follows advice of its own physi- 
cians whose reports show no liability, insurer’s refusal to pay and its defense 
of suit on policy are not “unreasonable delay” so as to entitle insured to statu- 
tory penalties. Act No. 310 of 1910. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

6. PENALTIES. _ ; 

Penalties in civil cases are not favored and should not be imposed except in 
cases free from doubt. 

(For other cases, see Insurance, Dec. Dig. § 1.) 

_ Appeal from Fourth Judicial District Court, Parish of Morehouse; D. I. 
Garrett, Judge. 

Action by LeRoy Turner against the Metropolitan Life Insurance Company 
to recover on a group life policy for total and permanent disability. Judgment 
for plaintiff for $51.04 per month for 20 months, and defendant appeals, plaintiff 
answering by praying that judgment be amended so as to include penalties and 
attorney’s fees. 

Affirmed. 

Jackson & Mayer, of Shreveport, for appellant. 

Newton & Newton, of Monroe, for appellee. 


Opom, Justice. 


Plaintiff, while at work as a common laborer for the Southern Kraft Cor- 
poration at Bastrop, La., fell from an upper story of a building to the ground, a 
distance of about 20 or 25 feet, and received injuries which he claims have rendered 
him totally and permanently disabled to do work of a reasonable character, and is 
therefore unable to earn wages. These injuries were sustained on June 12, 1934. 
At the time of the injuries, he was insured under a group policy issued by the 
Metropolitan Life Insurance Company, covering the employees of the Southern 
Kraft Corporation. This policy contained the following provision: 

“The group life policy mentioned on page one of this Certificate provides that 
the benefits specified below in the case of any Employee who furnishes due proof 
to the Company that, while insured thereunder and prior to his 60th birthday, he 
has become totally and permanently disabled, as the result of bodily injury or 
disease, so as to be prevented thereby from engaging in any occupation and per- 
forming any work for compensation or profit.” 

And it is also provided in the policy that, “Upon receipt, at the Home Office 
in the City of New York, of due proof that any Employee, while insured here- 
under, and prior to his sixtieth birthday, has become totally and permanently 
disabled, as the result of bodily injury or disease, so as to be prevented thereby 
from engaging in any occupation and performing any work for compensation or 
profit,” the insurance company shall commence to pay such employee a monthly 
sum stipulated in the table attached to the policy. According to the table, the 
plaintiff, if injured to the extent alleged, is entitled to 20 monthly installments of 


$51.04 eagh. 
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Plaintiff made proof of his injuries and sent it to the company on May 13, 1936, 
nearly 2 years after he received the injuries. 4 

The insurance company refused to pay the installments, the refusal being 
based on three grounds: First, that the proof and notice of injury were not made 
out and served within a reasonable time; second, that plaintiff was not totally and 
permanently disabled; and, third, that plaintiff is judicially estopped from now 
claiming that he was totally and permanently disabled because of his injuries, by 
judicial allegations to the contrary which he made in another suit. 

Plaintiff brought this suit to recover the 20 installments and, alleging that 
defendant had delayed beyond a reasonable time to make the payments, claimed. 
interest, penalties, and attorney’s fees, as provided in act No. 310, page 527, of 
1910. 

Defendant in answer set up the defenses as stated above and alleged that, even 
if it should be held that plaintiff was entitled to judgment for the installments 
claimed, he was not entitled to interest, penalties, and attorney’s fees under the 
circumstances shown to exist in this particular case. 

There was judgment in the district court in favor of the plaintiff for $51.04 
each month from June 12, 1934, the date on which plaintiff was injured, for a 
period of 20 months, together with 5 per cent. per annum interest on each of said 
sums from May 13, 1936, until paid. Plaintiff's demand for penalties and attorney’s 
fees was rejected. 

Defendant appealed. Plaintiff answered the appeal, praying that the judgment 
be so amended as to allow the penalties and attorney!s fees. 

[1] The defense set up by the insurance company that plaintiff's rights under 
the policy are barred because of his delay in making out and submitting proof of 
his injuries is without merit. The policy itself specifies no time limit within which 
these proofs shall be submitted. It merely says that, when the assured submits 
“due proof” of his injury, the company will begin to pay the installments. Counsel 
for defendant argue that the term “due proof,” as used in a policy of this kind, 
refers to the time when the proof is to be submitted and not to the nature of the 
proof, and they cite numerous authorities holding that under benefit policies such 
as this one, if no time is specified in the policy within which notice of injury is to 
be given, the notice must be given within a reasonable time. Their contention is 
that notice was not given within a reasonable time in this case. 

The authorities cited by counsel do not support their contention. They cite 
33 Corpus Juris, § 657, page 11. It is there stated that: d 

_ “Generally speaking, in order to justify a recovery, insured or the insurance 
claimant must comply with a lawful stipulation in the policy requiring notice to be 
given within a specified time, notwithstanding the company is not prejudiced by the 
delay.” : 7 

This refers to policies in which the time for giving notice is prescribed in the 
policy. 

Further on in that section, it is stated that “if no time is fixed by’ the policy, 
notice must be given within a reasonable time. What constitutes a reasonable 
time for.giving notice depends on the circumstances of the particular case.” 

As we have said, no time was specified in this policy for giving notice of the 
injury to the company, and we do not think that the delay in this case was so 
unreasonable as to defeat plaintiff’s right of recovery. The policy does not specify 
that an injured employee is entitled to benefit merely because he is injured, but 
the benefit accrues under the policy only in case the insured is totally and 
permanently disabled from performing labor of a reasonable character and is 
rendered unable to earn wages. It is manifestly impossible for the best medical 
experts to say that a particular injury will result in permanent and total dis- 
ability. Until it becomes reasonably certain that an injured person will be totally 
and permanently disabled on account of the injury, he has no right of recovery. 
Therefore, we think it not unreasonable for the insured, in a case like this, to 
await developments before submitting his proofs. The proof which this policy 
requires the injured person to make is not proof that the injury was sustained, 
but proof that the injury caused total and permanent disability. Liability under 
the policy arises only when proof can be made that the insured is permanently 
and totally disabled. 

Counsel cite Carey v. Southern Life & Health Insurance Company, 146 So. 
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770, and Curry v. Universal Life Insurance Company, 150 So. 408, both decided by 
the Court of Appeal, Second Circuit. In each of these cases, the insured was 
denied recovery. But in each case the policy involved specifically provided that 
notice of sickness or accident should be given within a specified time. It was held 
that the policy itself was a contract between the parties and that it was not thé 
function of courts to alter or rewrite policies. 

Considering the nature of the injuries sustained by this plaintiff and all the 
circumstances, we think his right of recovery is not barred by the delay. 

The next question is whether plaintiff’s injuries resulted in total and permanent 
disability. We think the testimony shows that they did. This case was tried more 
than two years after the injuries were received. The testimony shows conclusively 
that, from the date of the injuries down to the date of the trial, plaintiff had done 
no work of any kind. At the time of the trial he was able to walk with the aid of 
a stick and walked with a limp. He testified that he suffered considerable pain 
practically all of the time, and his wife and other lay witnesses testified that he 
complained of pain in the sacro-lumbar region. The physicians and others testified 
that he has flat feet. Plaintiff testified that, when he fell a distance of some 20 or 
25 feet, he landed on his feet and that he was so badly injured that he had to be 
assisted by two fellow laborers in leaving the premises. These laborers corrobor- 
ated his testimony on this point. 

The physicians testified that, due to the fall, plaintiff sustained a sacro-lumbar 
strain which was sufficient to render him unable to do manual labor such as he 
was employed to do. They all testified that such injuries in some cases produced 
total and permanent disability; in other cases the patients recover. There was no 
disagreement between the physicians as to the question whether plaintiff was 
injured. They all said he was. They did disagree, however, as to the question 
whether he was rendered totally and permanently disabled to work. 

Dr. Poimboeuf testified positively that plaintiff had been under his treatment 
since the date of his injury and that he was totally disabled and would be perma- 
nently so. The physicians called by the defendant insurance company did not see 
plaintiff until more than two years after he was injured and could not, of course, 
say whether he had been able to work prior to the date on which they saw him. 
Drs. Moore and French, both called by defendant, testified that they saw some 
evidence of disability at the time they examined plaintiff. Dr. Moore examined 
him under X-ray on November 9, 1936. He said that the only “abnormality” he 
found was some hypertrophic deposit on the spinal column. He was asked: 


“QO. Would there be any connection between that and a fall? A. Not within 
the scope of a month or two. It might later on.” 


He said he saw nothing on the X-ray plates “that would disable the man. He 
may have some pain. Those deposits always produce pain on motion or walking.” 
He said he thought that this hypertrophic deposit on the spinal column was due 
to an infection “an arthritic condition already present aggravates.” He further 
said that “an injury usually results in more deposit if the injury is severe’ and 
that the injury “might accelerate the deposit of calcium.” 

Dr. French, another physician called by the defendant company, examined 
plaintiff on two occasions—July 24 and November 9, 1936. He said he found no 
difference in plaintiff's condition between the first and the last examinations. He 
testified that there were evidences of pain in the lumbar region and that the only 
subjective symptom that he noticed was a slight limp. He said that a man might 
become totally and permanently disabled from a sacro-lumbar strain and prevented 
from performing any work for profit or compensation. As to plaintiff’s present 
condition, Dr. French said: “I think the man is able to perform practically the 
same work that he was doing at the time of the accident.” He did not say he 
could do the same work, but “practically” the same work. 

The defendant company called two other physicians, Dr. Howard Sims and 
Dr. Smith I. Sims, two brothers who are practicing medicine together. These 
two physicians testified that they had examined this plaintiff “from head to 
foot,” and the substance of their testimony as to his condition at the time 
they examined him is that he is 100 per cent. perfect physically and a 100 
per cent. malingerer. In this respect their testimony is at variance with that 
of Dr. Moore and Dr. French, also called by defendant, each of whom found 
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some evidence of disability. The Sims brothers did admit, however, that 
plaintiff did walk with a limp and used a cane. 

[2] The testimony of the witnesses, both lay and expert, convinces us, as 
it did the trial judge, that the injuries which plaintiff received totally and 
permanently disabled him and that at the time of the trial, more than two years 
later, he was still unable to do ordinary manual labor, the kind of labor he 
was doing at the time he was injured, without suffering pain and incon- 
venience. Plaintiff has been for a long period of time, and still is, unable to 
perform ordinary manual labor. 

In the case of Frey v. Manhattan Life Insurance Company of New York, 
182 La. 821, 162 So. 633, 636, we said: 

“Where, under a policy which contains provisions for disability benefits 
like those quoted above, the policyholder makes proof that he is, and has been 
for a long period of time, totally disabled from bodily disease, the insurer must 
accept the apparent proofs of the permanency of the disease and make pay- 
ments accordingly. It must give to the insured the benefit of his disabled 
condition while it lasts, and not wait until the end of his life to find out whether 
disability is permanent. That would deprive the insured of the very benefits 
which the policy guaranties.” 

Their other defense is that plaintiff is now estopped from claiming that he 
is permanently disabled because he alleged in a former proceeding that he 
was not in fact so disabled. There is no evidence in the record that plaintiff 
made such allegations in a former proceeding. It appears that he claimed 
that his employer, the Southern Kraft Corporation, was due him compensation 
under the Workmen’s Compensation Act, Act No. 20 of 1914, as amended, for 
the injuries which he received. The testimony of Miss Mott, a practicing 
attorney at Bastrop, is to the effect that the attorney who represented the Kraft 
Corporation called her into his office and asked her to represent plaintiff in a 
settlement. She says she discussed with plaintiff the nature of his injuries and 
explained to him that, after making the proposed settlement—she did not in her 
testimony explain the nature of it—he could not later claim in an action against 
the Kraft Corporation that he was permanently disabled. We infer from Miss 
Mott’s testimony that he admitted that he was not permanently disabled. In 
the course of Miss Mott’s testimony, she said: “As far as he knew at that 
time he was not permanently disabled and I think I expressed it as being a 
gamble on his getting well in a reasonable time.” 

|3] We infer from Miss Mott’s testimony that such settlement as was made 
between the Kraft Corporation and this plaintiff was in the nature of a 
compromise, and the fact that he stated in that interview that he was not 
permanently disabled does not estop him. There is no evidence in the record 
as to when that settlement, whatever it was, was made. He may have thought 
then that he was not permanently disabled. If the settlement was made soon 
after the injuries were sustained, he could not tell whether his injuries were 
permanent or not. 

[4, 5] We do not think that penalties provided in Act No. 310 of 1910 should 
te inflicted in this case. When plaintiff submitted to the company his proofs 
of total disability, the company immediately consulted its physician, Dr. French, 
who reported that, in his opinion, plaintiff was not totally and permanently 
disabled. Subsequently the company had the report of Dr. Moore, who was 
cf the same opinion. In view of these conflicting reports, the defendant’s 
refusal to pay was not arbitrary or unreasonable. Where there is conflict of 
opinion between the physicians of an injured person and those called to advise 
the company, and the company follows the advice of its own physicians whose 
reports show that there is no liability, it cannot be said that the company’s 
refusal to pay and its defense of the suit are unreasonable. 

[6] In the recent case of Crowe v. Equitable Life Assurance Society, 179 
La. 444, 154 So. 52, 55, we said: 

“Penalties in civil actions are not favored by the courts and should not be 
imposed except in cases that are clear and free from doubt.” Citing Massa- 
chusetts Protective Association v. Ferguson, 168 La. 271, 121 So. 863. 

For the reasons assigned, the judgment appealed from is affirmed at 
defendant’s costs. 

Higgins, J., absent. 
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KILPATRICK v. FEDERAL MUT. INS. CO. No. 5505. 
Court of Appeal of Louisiana. Second Circuit. Jan. 3, 1938. 
Rehearing Denied Jan. 28, 1938. 
Writ of Certiorari and Review Denied March 7, 1938. 
179 Southern Reporter 481. 
1. ARBITRATION. 


A benefit certificate requirement for submission of claim to arbitration 
before bringing of suit on the certificate was, in connection with other pro- 
visions, construable as applying only to claims for disability benefits, even 
though provision for arbitration required “heirs, assigns, legatees or the bene- 
ficiaries” to submit claim to arbitration, and hence beneficiary’s institution 
of suit for death of insured without submission of claim to arbitration was not 
premature. 


(For other cases, see Insurance, Dec. Dig. § 807.) 
3. LAPSE. 


Where insured, whose original benefit certificates provided for lapse if 
assessments were not paid within 15 days after notice, paid assessments more 
than fifteen days after notice but less than 30 days after notice as required by 
a new certificate issued subsequent to payment of assessment, and new cer- 
tificate provided that payments made under old certificates would be considered 
as paid on new certificate in computing benefits and that new certificate would 
be effective as if issued on date of original certificates, there was no lapse 
and subsequent reinstatement of the certificate which would make applicable 
provision for reduction of benefits if death occurred within certain time after 
last reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 791{[1].) 

Appeal from Ninth Judicial District Court, Parish of Rapides; Leven L. 
Hooe, Judge. 

Action by Mrs. Alice P. Kilpatrick against the Federal Mutual Insurance 
Company on a benefit certificate. From an adverse judgment, the defendant 
appeals. 

Affirmed. 

A. V. Hundley, of Alexandria, for appellant. 

Hawthorn, Stafford & Pitts, of Alexandria, for appellee. 

Hamiter, Judge. 

Two insurance certificates dated November 24, 1933, each providing a 
niaximum death benefit of $500, were issued by defendant, as of the Federal 
Mutual Assurance Association, on the life of Dr. Ralph Kilpatrick. Mrs. Alice 
P. Kilpatrick, the wife of said insured, was named beneficiary therein. In lieu 
of the two policies just described which were surrendered, defendant under the 
name of Federal Mutual Insurance Company, issued on August 7, 1935, a single 
policy stipulating a maximum death benefit of $1,000, and also that the insurer 
would pay “20% of the dues paid by him (insured) if his death occurs more than 
two years and within three years after the date of this certificate or the last rein- 
statement.” 

The insured died on May 14, 1936, and thereafter his beneficiary instituted 
this suit on the last above mentioned policy. She seeks judgment against 
defendant for the full death benefit and also 20 per cent. of the dues paid by the 
decedent. 

Defendant first excepted to the suit as being premature. After a separate 
hearing, this exception was overruled. 

The answer contained a general denial of liability and several special 
defenses which we shall hereinafter discuss. 

There was judgment in plaintiff’s favor as prayed for, and defendant 
appealed. . 

[1] The plea of prematurity is urged in this court. It is thereunder con- 
tended that the submission of the claim to arbitration, in accordance with the 
provisions of the policy, is a condition precedent to the filing of suit; and, as 
plaintiff has failed in this regard, after being requested to do so, her suit is 
premature. The provision relied on by defendant is section 11, which reads as 
follows: 

“Arbitration. Should the parties hereto, their heirs, assigns, legatees or the 
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beneficiary at any time fail to agree upon their rights under this policy, the 
company shall have the right, at its option, to have the matter arbitrated, and 
if it so elects, it shall so notify the other interested parties herein, who shall 
appoint an arbitrator, then the company will appoint a second one, the two so 
appointed shall select a third one if necessary. The decision of a majority 
of the arbitrators made in writing to the parties shall be binding and conclusive 
on them. The member or other interested party shall pay the expense, if any, 
of the arbitrator appointed by him, and the company will pay the expenses, 
if any, of the other two. 

When consideration is also given to the other provisions of the insurance 
contract, it is evident that the clause just quoted relates to the payment of 
disability benefits and has no application to death claims. 

For instance, it is provided in the second paragraph of section 6 that: 

“The member named herein on becoming totally and permanently disabled 
as provided in the above paragraph of this section, may make application to the 
Home Office of the company in writing, setting forth the conditions of the 
disability, and within sixty days thereafter the merits of the claim will be 
arbitrated in the manner provided for arbitration in this policy. If it is the 
opinion of the Arbitration Committee that such member ‘is totally and per- 
manently disabled, as defined in this policy, the company will, within ninety 
days after such report by Arbitration Committee is filed at the Home Office 
of the company, begin the payments in cash as hereinbelow provided. No 
member shall be eligible for disability benefits as provided for in this policy 
if such disability is caused from any condition contracted prior to the date of 
the policy.” 

In the second paragraph of section 12 we find: 

“No action at law or in equity shall be brought on this policy for disability 
benefits until ninety days after the filing at the Home Office of the company 
cf the report of the Arbitration Committee provided herein, if one has been 
appointed, or until ninety days after proof of disability has been filed with the 
Home Office, if no Arbitration Committee has been appointed, and no action 
whatever shall be brought for the disability benefits provided herein unless 
it is within one year from the beginning of total disability.” 

With reference to the payment of death claims, the policy stipulates in 
section 1 as follows: 

“Death Benefits. That within ninety days after receipt by the company of 
satisfactory proof of the death of the member named herein while this policy 
is in benefit as herein defined, the company shall pay to the beneficiary named 
herein, if living, otherwise to the heirs or legatees of said member, one of 
the following amounts.” 

Again in the first paragraph of section 12 it is said: 

“No action at law or in equity shall be brought on this policy for death 
benefits prior to the expiration of ninety days after due and satisfactory proof 
cf death of the member named herein has been filed with the home office 
of this company in Shreveport, Louisiana, and no action whatever for death 
benefits shall be brought unless within one year from the date of death of 
the member.” 

It is thus to be seen from the quoted extracts that the policy provisions 
contemplate the arbitration of disability claims, while there is stipulated an 
unconditional promise to pay death benefits within ninety days after the 
appropriate filing of satisfactory proof of death. In this connection, it might 
be observed that a death claim requires no arbitration; but there are many 
questions and elements in a claim for disability that may be arbitrated. 

The fact that section 11, above quoted, refers to “heirs, assigns, legatees 
or beneficiaries” in reference to the matter of arbitration does not necessarily 
mean that death claims are made the subjects of arbitration thereunder. As 
pointed out in brief of plaintiff’s counsel, it is not impossible for a beneficiary 
or heir to succeed, in some cases, to disability benefits which accrued and 
were due to a deceased insured prior to his demise. 

In our opinion, therefore, the plea of prematurity was properly overruled. 

[2] One of the defenses sought to be made on the merits of the case was 
that the issuance of the policy was fraudulently secured on misrepresentations 
of the assured as to the state of his health at the time of the application. 
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However, it is admitted in the brief of defense counsel that this defense was 
not maintained, and we shall consider it as having been abandoned. 

Defendant seriously urges that, because of an alleged suspension and sub- 
sequent reinstatement of the original contracts occurring during the year 1935, 
plaintiff is entitled under the death benefit schedule of section 1 of the policy 
to the payment of only $400. This schedule reads as follows: 

“If the member dies within three months after the date of this policy, or 
the last reinstatement thereof, the company will refund all money that has 
been paid on this policy since its date or the last reinstatement, plus ten per 
cent of said sum. 

“If the member dies over three months after the date of this policy, or the 
last reinstatement thereof, and within nine months thereof, the company will 
pay $200.00 (20% of the policy). 

“If the member dies over nine months after the date of this policy, or the 
last reinstatement, and within fifteen months thereof, the company will pay 
$400.00, (40% of the face of the policy). 

“If the member dies over fifteen months after the date of this policy or the 
last reinstatement thereof, the company will pay $1000.00 (100% of the face 
cf the policy), hereinafter called the full death benefit.” 

Provision 9 of the original policy states: 

“Should said member fail or refuse to pay the semiannual dues of $1.50 each, 
or the death benefit calls of $1.25 each, within fifteen days after notice thereof 
shall have been duly mailed by the association to the last address of said mem- 
ber, as shown by the records of the association at it home office, this certificate 
shall automatically lapse; that is, become null and void, and all payments to 
the association theretofore made on account hereof shall remain the property 
of the association.” 

{[3] While the original contracts were in existence an assessment notice 
was mailed to the insured under date of February 25, 1935. The assessment 
levied was not paid by him until March 18, 1935, or more than fifteen days 
but less than thirty days after the mailing of the notice. Under the provisions 
last above quoted from the original contracts, there was an automatic lapse 
and reinstatement of the insurance. However, the policy herein sued on was 
issued in lieu and instead of the original contracts, and it specifically recites that 
“benefits under this policy will be computed as if it were dated November 24, 
1933, and payments made by the member named herein to the Federal Mutual 
Assurance Association, shall be considered as paid on this ploicy, in computing 
benefits thereunder.” Furthermore, the insurance under the last issued policy 
does not lapse for nonpayment of an assessment, as is disclosed by its terms 
and by the testimony of a defense witness, until the expiration of a thirty-day 
period following the mailing of the assessment notice. 

When the payment made by insured on March 18, 1935, is considered as 
having been paid on the last issued policy, or the one on which this suit is 
based, as stipulated in the above-quoted and italicized provision, the conclusion 
must be reached that there was no lapse and subsequent reinstatement of the 
insurance; for the thirty-day grace period permitted by the policy did not 
expire between the date of mailing of notice and that of payment of the assess- 
ment. Consequently, computation of death benefits must be made from Novem- 
ber 24, 1933, the effective date of the contract: and, as the insured died more 
than fifteen months after that date, the beneficiary is entitled to the full death 
benefits, or $1,000, and in addition thereto 20 per cent. of the dues paid by the 
insured. 

No error is apparent in the trial court’s judgment, and it is affirmed, with 


costs. 


SMITH v. SOUTHERN GENERAL LIFE INS. CO., Inc. No. 16854. 
Court of Appeal of Louisiana. Orleans. March 21, 1938, 
179 Southern Reporter 614 
1. CONSPIRACY. 

Evidence that insurer’s agent called upon insured’s mother, an old and ignorant 
colored woman, and induced her to insure entire family, including insured, whose 
whereabouts were not inquired into by agent, who permitted sister of insured to 
sign industrial life policy for insured, and that mother did not know fact that son 
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was in penitentiary rendered him ineligible for insurance, or that policy required 
signature of insured, did not establish a fraudulent conspiracy between mother, 
daughter and insurer’s agent to induce insurer to issue a policy on the life of 
insured, a notorious police character, who was not present at time of application or 
when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. WAIVER. 

Under statute relating to waiver of forfeiture for misstatements in application 
where policy is issued without an examination, insurer which issued, without exam- 
ination, an industrial life policy which was not signed by insured was charged 
with knowledge possessed by its agent concerning the facts surrounding the 
issuance of the policy, and hence could not defeat recovery thereon on ground 
that at time of issuance of policy insured was a notorious police character and 
inmate of a prison. Act No. 97 of 1908. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. APPLICATION. 

Under statute providing that when policy of industrial insurance is issued 
without obtaining written and signed application by applicant therefor application 
shall be inadmissible as basis of defense in suit upon policy by insured, an appli- 
cation for industrial insurance which was signed by insured’s sister was inadmis- 
sible in evidence. Act No. 160 of 1934, § 2. 

(For other cases, see Insurance, Dec. Dig. § 650.) 

Appeal from First City Court of New Orleans, Section C, Wm. V. Seeber, 
Judge. 

Action upon an industrial life policy by Mrs. Lovenia Smith against the 
Southern General Life Insurance Company, Inc. Judgment for the defendant, 
and plaintiff appeals. 

Reversed, and judgment for the plaintiff for $200. 

Chas. J. Mundy, of New Orleans, for appellant. 

Harry R. Cabral, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit by Lovenia Smith, the beneficiary of an industrial life insur- 
ance policy, issued in the name of Willie Smith for the sum of $200. The defense, 
which prevailed below, was to the effect that the policy had been obtained by 
collusion between defendant’s agent, plaintiff and plaintiff's daughter, and that as 
a result of such fraudulent conspiracy the defendant had been induced to issue a 
policy on the life of the assured, a notorious police character who was not present 
at the time the application was signed or the policy issued. 

The record indicates that on February 1, 1937, one Sicard, an agent of the 
defendant company, called at the home of Lovenia Smith, an old and ignorant 
colored woman, and sold her four life insurance policies, one for herself and one 
each for her two minor daughers and one for her son, Willie Smith. The 
application for each of the four policies was signed by plaintiff’s daughter, Evelyn 
Smith (Lovenia Smith could neither read nor write). In due course the policies 
were issued and all of them were delivered to Lovenia Smith. |Willie Smith died 
on June 18, 1937, at which time the policy was in full force and effect. 


[1] It is admitted that Willie Smith was absent from the city of New Orleans 
when the policy was issued and at all times since, and that he died in Kilby Prison, 
Montgomery, Ala. The defendant contends that under the terms of its policy the 
insured must sign the application and that its agent is without authority to waive 
this provision; that at the time the policy was reinstated, May 24, 1937 (apparently 
it had lapsed), Willie Smith was an inmate of the Kilby Prison and, if that fact 
had been made known to defendant, the policy would not have been reinstated, 
and that these facts were concealed as the result of a fraudulent conspiracy 
between its agent and the beneficiary. Sicard, the agent who sold the policy, was 
placed upon the stand and his testimony is pointed to as clearly establishing the 
conspiracy. He does say that the plaintiff failed to tell him that her son was out 
of the city, but he does not say that he inquired concerning his whereabouts. 
Moreover, he admits that he knew that all four applications were signed by Evelyn 
Smith. He did not know that Willie Smith was out of town or anything about 
him, and apparently did not care where he was, all he knew was that he was not 
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present. This is the sum and substance of his testimony and, in our opinion, it 
falls far short of establishing a conspiracy. 

Lovenia Smith did nothing more than yield to the solicitation of a zealous 
insurance agent bent upon insuring her entire family at one time. She did not know 
anything about the policy provision requiring the signature of the insured. Her 
son, Willie Smith, was not in the Alabama penitentiary at that time and, even if 
he had been, she could not be expected to know that his incarceration would render 
him ineligible for insurance. If there was any fraud of which the defendant was 
the victim, its agent was the perpetrator. 

The local manager of defendant company testified that agents are never permit- 
ted to sign applications and that in all cases except when the applicant is under 
the age of fourteen years, when the parent or guardian may sign, the applicant 
must attach his signature. Certain provisions of the application are pointed to as 
requiring the applicant’s signature—for example, “the person to be insured must 
sign the application, unless a child. * * * ” 

[2] This policy was issued without a medical examination, hence Act No. 97 
of 1908 has application. That act provides that when life, health, and accident 
insurance companies issue policies or contracts of insurance without a medical 
examination of the assured by a physician, it shall be presumed “that the company 
has waived its rights to claim a forfeiture of the policy based on the ground that 
the assured did not make true and full answers in the application as to the health, 
hahits or occupation, whenever it shall appear that the agent of the company knew, 
or might have ascertained with reasonable diligence, the true condition of the 
applicant’s health, or the real facts as to his habits or occupation, knowledge of 
the agent of the company in writing the application, or of the collector of the 
company in collecting the premiums from the assured, shall be imputed as notice 
to the company, as to the health, habits or occupation of the assured.” 

[3] Act No. 160 of 1934, § 2, provides that, when a policy of industrial life 
insurance is issued “without obtaining a written and signed application by the 
applicant therefor, then such unsigned application shall be inadmissible in evidence 
as a basis of defense in any suit upon the policy by the insured for the collection 
of the policy, nor shall parol evidence of the contents of such application be admis- 
sible in evidence.” See Succession of Dekan v. Life Insurance Company of 
Virginia, La.App., 172 So. 37. 

The effect of these two statutes when applied to the instant case is to render 
the application for insurance inadmissible in evidence and to charge the company 
with the knowledge possessed by its agent concerning the facts surrounding the 
issuance of the policy. 

For the reasons assigned, the judgment appealed from is reversed, and it is 
now ordered that there be judgment herein in favor of the plaintiff, Lovenia Smith, 
and against the defendant, Southern General Life Insurance Company, Inc., in the 
full sum of $200, with legal interest from judicial demand. 

Reversed. 

TELOTTE v. METROPOLITAN LIFE INS. CO. No. 16844. 
Court of Appeal of Louisiana. Orleans. March 21, 1938. 
179 Southern Reporter 616. 
1. CONTRACT. 


_ Where life policy payable to insured’s executor or administrator provided that 
it constituted entire contract between insurer and insured, insured’s widow could 
not recover on policy under petition alleging that insured had applied for policy 
and that she was entitled to proceeds, and supplemental petition alleging that she 
had_ herself contracted for life policy but agent had not named her beneficiary, 
as instructed, and policy was so technically worded that she did not realize that 
she was not beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. BINDER. ; ; 

Though agents of fire insurer may sometimes be authorized to issue binders 
and thus to make contracts for their principals, agents of life insurers have no such 
powers. 

(For other cases, see Insurance, Dec. Dig. § 132.) 

4. FRAUD. 


In action on life policy payable to insured’s executor and administrator, brought 
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by widow, evidence touching on general allegation, that “the actions of defendant’s 
agent * * * coupled with the language in which the said policy is couched, was 
such as to constitute an action of fraud,” held inadmissible under allegations of 
petition and supplemental petition. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Suit on life policy by Gertrude Telotte, widow of John Lacoste, against the 
Metropolitan Life Insurance Company. From a judgment of dismissal, plaintiff 
appeals. 

Affirmed. 

Marie Adelaide Baudier, of New Orleans, for appellant. 

Spencer, Gidire, Phelps & Dunbar and Wood Brown, all of New Orleans, for 
appellee. 

Janvier, Judge. 

Gertrude Telotte, the widow of John Lacoste, seeks to recover the proceeds 
of a policy of life insurance issued by the defendant company on the life of 
Lacoste. The policy, by its terms, is payable to the “executor or administrator 
of the insured,” contains a paragraph familiarly known as the “facility of pay- 
ment clause,” and also a provision to the effect that “this policy constitutes the 
entire agreement between the company and the insured and the holder and owner 
thereof. *** Agents (which term includes also managers and assistant managers) 
are not authorized and have no power to make, alter, or discharge contracts.” It 
also contains a further provision reading, as follows: “If the terms of this policy 
are not satisfactory or if its conditions are not accepted and agreed to, the policy 
may be surrendered for cancellation * * * within two weeks from date hereof; and 
if so surrendered within said period, the premiums paid hereon will be returned.” 

In her original petition plaintiff alleged that Lacoste had applied for the policy 
and that it had been kept in force for more than three years, and that she was 
entitled to the proceeds. She sued solely as widow, not as administratrix or 
executrix, and did not allege that she had been named beneficiary. The policy 
itself, as we have stated, was payable to the “executor or administrator” of the 
estate of Lacoste, and the defendant, therefore, by exception of no right or cause 
of action, challenged the right of plaintiff as widow to bring suit for the proceeds 
This exception was based on the decision rendered in Toles v. Metropolitan Life 
Insurance Company, 166 So. 172, in which we held that there is no right of action 
in any one to claim, as beneficiary, the proceeds of a policy payable to the estate 
of the assured. The exception was sustained, but plaintiff was granted the right to 
amend her petition, and to “set forth with certainty whether she is the admin- 
istratrix, executrix, beneficiary named in the policy, or that she was recognized by 
a competent probate court * * * as sole heir and sending her into possession of the 
estate of the deceased.” 

Accordingly, she filed a supplemental petition in which she alleged that she 
had herself contracted with the insurer for the policy of insurance on the life of 
her husband, and that the agent had been advised and instructed that she was to 
be named heneficiary, but that the policy, when issued, was not made payable to 
her as beneficiary, and that it was couched in such technical language that “it was 
impossible for the petitioner to determine, without having a knowledge of the said 
technical language, or of the specific law applicable, that her instructions had not 
heen followed.” To this amended petition defendant filed another exception of 
no right or cause of action, which again was sustained. 

From a judgment of dismissal plaintiff has appealed. 

[1] We find that in neither of the petitions is there an allegation of fact which 
could be construed as a charge of fraud on the part of the insurer, or of its agent: 
and plaintiff, in support of her charge that there was fraud, relies solely on her 
general allegation or conclusion “that the actions of the said defendant’s agent, 
in not having the policy issued as instructed, coupled with the language in which 
the said policy is couched, was such as to constitute an action of fraud.” 

It is difficult indeed to determine whether plaintiff intends to abandon her 
original allegation to the effect that the deceased had himself applied for the 
policy and had thus entered into the contract of insurance. It must be remembered 
that in the petition she alleged that: “ * * * On or about July 10nth., 1933 
petitioner’s husband entered into an insurance contract with the defendant. * * * ” 

If that allegation is true, then we find that a third person, plaintiff, is now 
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attempting to reform and recover under a contract made between two other parties 
and with which she, by the very terms of the contract, is in no way concerned. 

She alleges that her husband entered into the contract; that it was in force 
for more than three years without a complaint; and that it should have been a 
contract entirely different from what it was finally discovered to be. Surely, if 
she is to be bound by that allegation, she has not set forth in her supplemental 
petition a cause of action in herself. If, on the other hand, she now intends to 
abandon the allegation that the contract was entered into by her husband, then we 
find that she charges that she herself entered into the contract; that she received 
the policy, which, on its face, clearly shows that she was not named beneficiary ; 
that she paid premiums for more than three years on the policy without making 
the shghtest protest. 

[2] Since, obviously, she cannot recover under the contract as it is now written, 
there can be no recovery at all unless we treat her suit as one to reform the contract, 
and then as a claim under the contract as reformed. If we treat it as a suit to 
reform, we find ourselves faced by the overwhelming and unanimous jurisprudence 
that a suit to reform must be promptly brought. 

In Texas Company v. Rosenthal-Brown Fur Co., D.C., 12 F.2d 297, which was 
affirmed by the Fifth Circuit Court of Appeals in 16 F.2d 1022, and in which the 
Supreme Court of the United States refused to grant a writ of certiorari in 274 
U.S. 746, 47 S.Ct. 658, 71 L.Ed. 1327, the United States District Court held, as is 
evidenced by the syllabus, that: “Lessor’s failure promptly to notify lessee of 
alleged erroneous omission of provision for cancellation of lease on sale of premises 
for over a year, and until after sale, held to preclude reformation.” 

The Supreme Court of the United States in New York Life Insurance Com- 
pany v. Fletcher, 117 U.S. 519, 6 S.Ct. 837, 844, 29 L.Ed. 934, referring to a plaintiff 
who alleged that he had been fraudulently given a policy different from that 
contracted for, said: “He could not hold the policy without approving the action 
of the agents, and thus becoming a participant in the fraud committed. The reten- 
tion of the policy was an approval of the application and of its statements. The 
consequences of that approval cannot, after his death, be avoided.” 

In Travelers Insurance Company v. Wolfe, 6 Cir., 78 F.2d 78, 81, in which the 
Supreme Court of the United States also denied an application for a writ of 
certiorari (296 U.S. 635, 56 S.Ct. 158, 80 L.Ed. 452) the court discussed the ques- 
tion of when a contract of insurance is entered into and the right of the agent 
to make a contract different from that which the company was willing to make. 
From that decision we quote the following: “It must be borne in mind, however, 
that the application when made is not a contract. It may be accepted or rejected 
by the insurer. If accepted without qualification, and delivery and premium payment 
follow, a contract results. If the policy, however, does not tonform to the applica- 
tion (though. we do not agree that such is the case here), the policy, as noted in 
the Sellars Case [4 Cir., 30 F.2d 42] is merely a counter offer which the insured 
may at his pleasure accept or reject. If he does accept it, pays the premium, 
keeps the contract until the loss occurs, he cannot in a suit at law upon it ask to 
have it enforced otherwise than according to its terms.” 

In Drogula v. Federal Life Insurance Company, 248 Mich. 645, 227 N.W. 692, 
693, we find a discussion of the duty of the plaintiff to read the conditions of the 
policy and learn what the policy contains, There the court said: “The fact that 
the plaintiff may not have read the printed conditions of his policy, and relied, in 
ignorance of them, upon the implied or assumed powers of the agent, cannot help 
him. It was his business to know what his contract of insurance was, and there 
can be no difference in this respect between an insurance policy and any other 
contract.” 


And in Maryland Casualty Company v. Adams, 159 Miss. 88, 131 So. 544, 546, 
we find discussed a situation which plaintiff alleges existed here; that is, the ques- 
tion which is presented where the plaintiff, in a suit to reform, alleges such 
illiteracy as prevented an understanding of the terms contained in the policy. There 
the court said: “It is true that the bill of complaint alleges that on account of his 
illiteracy the assured was unable to read the policy, and that appellant’s agent 
fraudulently gave him no opportunity to read it; but other averments of the bill 
clearly negative the latter allegation and show that the assured had every opportu- 
nity to read the policy, or have it read to him. It is averred that the policy was 
delivered to the assured when it was prepared, and that the injury to the appellee 
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occurred about four months thereafter, during which intervening period the assured 
had every opportunity to read or have read to him the policy; and as said in Mixon 
v. Sovereign Camp, W. O. W., 155 Miss. 841, 125 So. 413, 415, ‘of course the 
suggestion of illiteracy cannot prevail, for the manifest reason that there cannot 
be two separate departments in the law of contracts, one for the educated and 
another for those who are not. Certainly the laws on insurance could never be 
administered on any such basis.’ ” 

Plaintiff cites several Louisiana cases involving the functions of agents of 
insurance companies, and from these authorities contends that the agent of the 
company was authorized to enter into the contract contended for by plaintiff, and 
that such agent having entered into the contract, the company is bound thereby. 

[3] In the first place, there is no showing that the agent entered into any such 
contract and, in the second place, it should be borne in mind that there is a vast 
distinction between the duties imposed upon agents of fire insurance companies 
and those imposed upon agents of life insurance companies, and that, while the 
agents of fire insurance companies may, in certain instances, be authorized to issue 
binders and thus, to some extent, to make contracts for their principals, the agents 
of life insurance companies have no such powers. Mr. Richards, in The Law of 
Insurance, 4th Ed., pp. 230-235, plainly illustrates this distinction. 

Therefore, the cases cited by plaintiff involving the application of Louisiana 
law to fire insurance agents are not in point. Only one of the cases cited, Union 
National Bank v. Manhattan Life Insurance Company, 52 La.Ann. 36, 26 So. 800, 
involves the relationship between a life insurance company and its agent, and that 
case merely holds that a life insurance company, as any other corporation, generally 
speaking, acts through agents and representatives. 

[4] We think that, under the allegations of both petitions, no evidence would 
be admissible touching upon the general allegation “that the actions of the defend- 
ant’s agent * * * coupled with the language in which the said policy is couched, 
was such as to constitute an action of fraud.” 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is affirmed, at the cost of appellant. 

Affirmed. 


MILLEN v. JOHN HANCOCK MUT. LIFE INS. CO. 


Supreme Judicial Court of Massachusetts. Suffolk. March 30, 1938. 
13 Northeastern Reporter (2d) 950. 
Zz. SUICIDE. 


Generally, if an ordinary life policy contains no provision in regard to 
death by suicide, there is no liability under policy to legal representatives of 
insured or to beneficiary, if insured’s death was intentionally caused by himself 
when of sound mind. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 

3. MURDER. 

Public policy precluded recovery by beneficiary of life policy insuring one 
who was executed for murder, though there was no clause in policy covering 
the point. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

Exceptions from Superior Court, Suffolk County; Gray, Judge. 

Action of contract by Carolyn Millen against the John Hancock Mutual 
Life Insurance Company to recover the amount allegedly due plaintiff as 
beneficiary under life policy issued on the life of one who was subsequently 
executed for murder. Judgment for the defendant, and the plaintiff brings 
exceptions 

Exceptions overruled. 

D. Stoneman, S. S. Stoneman, and A. H. Kaufman, all of Boston, for 
plaintiff. 

D. J. Lyne, of Boston, for defendant. 

Rucc, Chief Justice. 

{1] This is an action of contract whereby the plaintiff seeks to recover the 
amount alleged to be due her as the beneficiary under a policy of life insurance 
issued on the life of one Murton Millen on December 22, 1933, and made payable 
to the estate of the insured. Subsequently, the insured nominated the plaintiff, 
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his mother, as beneficiary and the defendant endorsed on the policy this change 
ot beneficiary without prejudice. The defendant pleaded in its answer a general 
denial and that public policy bars recovery under the policy. The trial was 
before a judge of the superior court sitting without a jury. The case was 
submitted on a statement of agreed facts supplemented by the oral testimony 
of two witnesses. There was a stipulation in the statement of agreed facts 
that the court may draw any permissible inferences from the agreed facts. 
See G.L.(Ter.Ed.) c. 231, § 126. The facts material to the grounds of this 
decision are these: The policy of insurance was dated December 22, 1933. The 
first premium was paid on February 5, 1934. The insured committed the crime 
of first degree murder on February 2, 1934, at Needham in this commonwealth. 
He was indicted for this crime. On June 9, 1934, the insured was found guilty of 
murder in the first degree. Commonwealth v. Millen, 289 Mass. 441, 447, 194 
N.E. 463. On February 26, 1935, the insured, as the result of his conviction 
for murder in the first degree, in accordance with the laws of this common- 
wealth, was sentenced to suffer the punishment of death. This sentence was 
carried out on June 7, 1935. Due proof of the death of the insured was fur- 
nished to the defendant. These facts were found by the trial judge, as well 
as included in the statement of agreed facts. They must be accepted as true. 

There is nothing in the policy in the case at bar which is precisely applicable 
to the facts here presented. The bald question, therefore, is whether an ordin- 
ary policy of life insurance is a binding contract to insured against a legal 
execution inflicted by the state as a punishment for crime 

|2] The exact point has not been decided inthis commonwealth, but there 
has been discussion of analogous questions. In Hatch v. Mutual Life Ins. Co., 
120 Mass. 550, 21 Am.Rep. 541, an action was brought upon a policy of life 
insurance when the insured voluntarily submitted herself to an illegal operation 
with intent to cause an abortion, as a result of which she died. It was held 
that it would be contrary to public policy to permit recovery in these circum- 
stances, although there was no clause in the contract of insurance covering the 
point. It has generally been held that, if an ordinary policy of life insurance 
containeé no provision in regard to death by suicide, “there is no liability under 
it to the legal representatives of the insured, if his death is intentionally 
caused by himself when of sound mind.” Davis v. Royal Arcanum, 195 Mass. 
402, 407, 81 N.E. 294, 295, 10 L.R.A..N.S., 722, 11 Ann.Cas. 777; Beresford v. 
Royal Insurance Co., Ltd., [1937] 2K.B. 197, 215, 220. There is no liability to a 
beneficiary of the policy in the same circumstances. It has been held that, 
where the named bencdclens in a policy of life insurance murdered the insured, 
“Tt would be contrary to public policy to permit a beneficiary who has felon- 
iously taken the life of the insured to recover on the policy.” Slocum v. 
Metropolitan Life Ins. Co., 245 Mass. 565, 567, 139 N.E. 816, 27 A.L.R. 1517. In 
DeMello v. John Hancock Mutual Life Ins. Co., 281 Mass. 190, 196, 183 N.E. 
255, the insured was killed by public officers of the United States while he was 
smuggling property into the United States in violation of statute. It was held 
contrary to public policy to permit recovery on the policy of insurance in such 
cire umstances. See, also, Reagan v. Union Mutual Life Ins. Co., 189 Mass. 555, 
558, 76 N.E. 217, 2 L.R.A.,N.S., 821, 109 Am.St.Rep. 659, 4 Ann.Cas. 362. 

[3] The exact question has been decided in other jurisdictions to the effect 
that it would be contrary to plain principles of public policy to permit recovery 
on a contract of life insurance in the circumstances here disclosed. The subject 
is discussed — convincing fullness in Burt v. Union Central Life Ins. Co., 187 
U.S. 362, 23 S.Ct. 139, 47 L.Ed. 216. The decisive reasoning of that opinion is 
quoted with ‘approval in DeMello v. John Hancock Mutual Life Ins. Co., 281 
Mass. 190, 197, 183 N.E. 255. It would be vain for us to attempt to embellish 
the arguments there set forth. To the same effect are Northwestern Mutual 
Life Ins. Co. v. McCue, 223 U.S. 234, 32 S.Ct. 220, 56 L.Ed. 419, 38 L.R.A.,N.S., 
57; Amicable Society v. Bollard, 4 Bligh, N.S., 194, 211; Supreme Commandery 
of Knights of Golden Rule v. Ainsworth, 71 Ala. 436, 446, 447, 46 Am.Rep. 332; 
Scarborough v. American National Ins. Co., 171 N.C. 353, 88 S.E. 482, L.R.A.1918A, 
896, Ann.Cas.1917D, 1181; Smith v. Metropolitan Life Ins. Co., 125 Misc. 670, 211 
N.Y.S. 755: Collins v. Metropolitan Life Ins. Co., 27 Pa.Super. 353. See Ritter 
v. Mutual Life Ins. Co., 169 U.S. 139, 18 S.Ct. 300, 42 L.Ed. 693. The great 


weight of authority supports this view. 
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The point has been decided differently in other jurisdictions, chiefly on some 
constitutional provision which is not controlling in this commonwealth. Most 
of the cases are collected in Weeks v. New York Life Ins. Co., 128 §.C. 223, 
122 S.E. 586, 35 A.L.R. 1482, and Corey v. Massachusetts Mutual Life Ins. Co., 
116 W.Va. 63, 178 S.E. 525. It is not necessary to review those decisions or to 
examine the grounds upon which they rest, because of the strong trend of 
our own cases is to the contrary. There is nothing in Lord yv. Dall, 12 Mass. 
115, 7 Am.Dec. 38, or in Minasian v. Aitna Life Ins. Co. Mass., 3 N.E.2d 17, at 
variance with the conclusion here reached. 

The decisions of this court already cited seem to us conclusive to the effect 
that on principle there can be no recovery in the case at bar. Public policy 
forbids a plaintiff to prevail in the circumstances here disclosed. 

Exceptions overruled 


SALTWICK et al. v MODERN WOODMEN OF AMERICA. No. 31392. 
Supreme Court of Minnesota. March 25, 1938. 
278 Northwestern Reporter 513 
REINSTATEMENT. 

By-law of fraternal benefit society providing that a membéer who has been 
suspended more than three months, but less than six months, may be reinstated by 
furnishing certificate of sound health, was not waived by society, so as to permit 
recovery on benefit certificate by beneficiaries merely because one of the bene- 
ficiaries, after member received fatal injuries, paid dues for four months in arrears 
to janitor at building occupied by local camp of society, and janitor turned money 
over to secretary, who entered payment in his books and made out a receipt and 
stub therefor. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

Syllabus by the Court. 

Under the circumstances stated in the opinion, the evidence is insufficient to 
sustain a finding that provisions of defendant’s by-laws, relating to the suspension 
and conditions for reinstatement of members delinquent in the payment of benefit 
insurance certificate assessments, were waived by the defendant, the local camp to 
which decedent belonged, or any authorized agent of the latter. A verdict was 
thus properly directed against plaintiffs, beneficiaries of a certificate issued by 
defendant to the deceased; it appearing that the latter died while in suspension, 
and without complying with the conditions for reinstatement 

Appeal from District Court, St. Louis County; C. R. Magney, Judge. 

Action by Ida B. Saltwick and another against the Modern Woodmen of 
America to recover on a benefit certificate issued by the defendant. From an 
order denying plaintiff's motion for a new trial after verdict was directed in 
favor of the defendant, the plaintiffs appeal. 

\ffirmed. 

Courtney & Courtney, of Duluth, for appellants. 

Gillette, Nye, Harries & Montague and W. O. Bissonett, all of Duluth, and 
Geo. G. Perrin and George H. McDonald, both of Rock Island, IIl., for respondent 


SAUCIER v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 33117. 
Supreme Court of Mississippi, Division A. March 28, 1938 
179 Southern Reporter 851. 


1. WATVER. 

Declaration in action on life policy he/d to compromise ‘sufficient allegation 
that agent who sold policy was a general agent authorized to waive prepayment 
of premium. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. AGENCY. ; ; 

A general agent of an insurance company with authority to deliver policies 
and receive payment of premium has power to waive prepayment of premium, 
though policy contains a condition to the contrary. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

3, DELIVERY. 


Where an insurance contract is otherwise complete, unconditional delivery 





Life] Saucier v. Life & Casualty Ins. Co. of Tenn. 


by a general agent operates as waiver of prepayment of premium, notwithstanding 
express provision in policy that insurer shall not be liable until premium is actually 
paid. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

4. AGENCY. 

Where local agent or person who receives application for life policy, delivers 
policy, and has authority to collect premium, is a general agent, his power to 
waive conditions and forfeitures is coextensive with power of insurer itself. 

(For other cases, see Insurance, Dec. Dig. § 375{2].) 

5. WAIVER. 

A mere stipulation that no agent shall have power to waive conditions or 
forfeitures in policy does not apply to a general agent. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

Appeal from Circuit Court, Hancock County; W. A. White, Judge. 

Action on life policy by Carmelita M. Saucier against the Life & Casualty 
Insurance Company of Tennessee. From a judgment sustaining a demurrer to 
the declaration, plaintiff appeals. 

Reversed and remanded. 

M. Gex, of Bay St. Louis, for appellant. 

Rk. C. Cowan and Chas. R. Galloway, both of Gulfport, for appellee. 

McGeEHEE, Justice. 

This appeal from the action of the circuit court of Hancock county in sustain- 
ing a demurrer to the declaration filed by the appellant as beneficiary in a policy 
of insurance on the life of her husband, Antoine J. Saucier, deceased. 

The declaration alleges, in substance, that on or about the Ist day of October, 
1935, the appellee was engaged in writing life insurance in the state of Mississippi, 
and that C. V. Latimer, who resides at Gulfport, Miss., was its agent; that prior 
to the issuance of the policy sued on the said Latimer, “General Insurance Agent” 
for the appellee, approached the insured and solicited his application and was 
advised by the insured that he had another policy in a different company and was 
unable to take the insurance in question; that the said agent then suggested to the 
insured that he surrender the policy which he then held in the other company and 
take out the policy with the appellee ; that the insured then advised the said agent 
that he did not have sufficient amount of money to pay the _ initial 
premium on the new policy; that the said agent thereupon advised 
the insured that he would deliver the policy and would credit him 
for the payment of the first premium; that this was agreed to by 
the insured, and that the policy was thereafter issued by the company 
and delivered to the insured by the said agent, with the understanding that the 
same was in full force and effect from and after the Ist day of October, 1935; 
that the insured died on October 22, 1935, without the initial premium having 
been paid; that following the death of the insured the appellant tendered to the 
appellee the amount of the initial premium due under the policy, for the payment 
of which credit had been extended to the insured by the agent as aforesaid; that 
the necessary proof of loss was furnished in accordance with the provisions of the 
policy of insurance; and that liability under the policy was denied by the appellee. 

The policy of insurance was made an exhibit to the declaration, and contains, 
among other provisions, the following: 

“Premiums: This policy shall not take effect until the first premium shal 
have been paid in cash and this contract delivered and accepted during the life 
time and good health of the insured. If the premium is paid in cash when appl- 
cation is taken, the risk shall he assumed as of date of the application subject to 
all the terms and conditions of this Policy. 

“All premiums are payable in advance at said Home Office or to agent of the 
Company upon delivery, on or before the date due, of a receipt signed by the Pres- 
ident, Secretary, or Treasurer of the Company and countersigned by said acent. 
Except as herein provided the payment of a premium or instalment thereof shall 
not maintain this policy in force beyond the date when the next premiun or 
installment of premium is payable. * * * 

“General Provisions. Only the President, Vice-President, Secretary, Assis- 
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tant Secretary, Actuary, or Treasurer has power on behalf of the Company to 
make or modify this contract.” 

[1-5] The facts alleged in the declaration were sufficient to constitute an 
allegation that C. V. Latimer was a general agent of the appellee insuranc: 
company. A general agent of an insurance company who has authority to 
deliver policies and receive payment of the premium has power to waive prepayment 
of the premium, although the policy contains a condition to the contrary. Miller 
v. Brooklyn Ins. Co., 79 U.S. 285, 12 Wall. 285, 20 L.Ed. 398. Joyce on Insur- 
ance, 2d Ed., vol. 1, p. 286. Where a contract of insurance is otherwise complete, 
an unconditional delivery of the policy by a general agent operates as a waiver 
of the prepayment of the premium, notwithstanding an express provision 
therein that the company” shall not be liable’ until the premium 
is actually paid. Joyce op. cit. p. 289. If the person who receives 
the application for a_ policy of life insurance, delivers the _ policy, 
and has authority to collect the premium, is a general agent, his power 
to waive conditions and forfeitures is, according to the weight of authority, 
coextensive with that of the insurance company itself. By the weight of recent 
authority a mere stipulation that no agent shall have power to waive conditions 
or forfeitures does not apply to a general agent. In Cooley’s Briefs on Insurance, 
2d Ed., vol. 5, p. 4019, it is said that “the waiver of the limitation need not in 
fact be by the company, but may be by an agent who has authority to act for the, 
company in his locality for all purposes connected with the contract, who is the 
alter ego of the company in his locality,” and that “the rule is based on the prin- 
ciple that the company cannot make its local agent the medium through which all 
the benefits of the policy flow from the insured to it, and then deny his authority to 
represent it when the benefits of the insured are involved (Hartford Fire Ins. Co 
v. Brown, 60 Fla. 83, 53 So. 838).” 

We think this rule is clearly applicable where the local agent sustains the 
relationship of a general agent to the company, and hence we consider it unneces 
sary, in view of the allegation that the policy in question was delivered by the 
general insurance agent of the company, to discuss the effect of section 5196, 
Code of 1930, as construed in the cases of Lamar Life Ins. Co. v. Kemp, 154 
Miss. 890, 124 So. 62; American Bankers’ Ins. Co. v. Lee, 161 Miss. 85, 134 So 
836; Home Ins. Co. of New York v. Thornhill, 165 Miss. 787, 144 So 861: 
Travelers Fire Ins. Co. v. Price, 169 Miss. 531, 152 So. 889; A&tna Ins. Co. v. 
Lester et al., 170 Miss. 353, 154 So. 706: and other cases. 

We are of the opinion that the court below was in error in sustaining the 
demurrer to the declaration. 

Reversed and remanded. 


MARTIN v. METROPOLITAN LIFE INS. CO. OF NEW YORK. No. 24256. 
St. Louis Court of Appeals. Missouri. March 1, 1938. 
113 Southwestern Reporter (2d) 1025. 
INCONTESTABILITY. 

Where insured died within two months after reinstatement of life policy 
providing that it should be incontestable after having been in force for two 
years, reinstatement of policy more than two years after issuance thereof 
effected a new contract of insurance under which period during which policy 
could be contested began anew from date of reinstatement, and insurer in suit 
on policy was therefore entitled to set up defense of fraud in procuring rein- 
statement. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from St. Louis Circuit Court; Arthur H. Bader, Judge. 

“Not to be published in State Reports.” 

Suit by Herbert Martin against the Metropolitan Life Insurance Company 
of New York to recove on a policy of life insurance. Judgment for plaintiff, 
and defendant appeals. 

Reversed and remanded. 

R. E. La Driere and Fordyce, White, Mayne, Williams & Hartman, all of 

Louis, for appellant. 

Harvey V. Tucker, of St. Louis, for respondent. 

Brexer, Judge. 
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This is a suit by plaintiff as named beneficiary on a policy of life insurance 
issued by appellant, defendant below, upon the life of Mary Martin. The 
case was tried to a jury which returned a verdict for the full amount of the 
policy together with interest, damages for vexatious delay, and attorney’s 
fees, aggregating $1,348.15. From the resulting judgment, defendant appeals. 

The petition was conventional, and the answer, among other things, set 
up the defense that the policy had lapsed for failure to pay the premiums 
thereon, and that the policy was thereafter reinstated by defendant company 
upon fraudulent statements in the insured’s application for reinstatement as 
to her health, which statements were as to matters and conditions that materially 
brought about and caused the death of the said insured, and that the death of 
the said insured directly resulted from her true and actual condition and health, 
though so misrepresented. 

The policy sued upon contains, among others, the following provisions: 

“3. Incontestability :—This policy shall be incontestable after it has been in 
force for a period of two years from its date of issue, except for nonpayment 
of premiums, and except as to provisions and conditions relating to benefits 
in the event of total and permanent disability, and those granting additional 
insurance specifically against death by accident, contained in any supplementary 
contract attached to and made a part of this policy.” 

“10. Reinstatement :—If this policy shall lapse in consequence of default in 
payment of any premium, it may be reinstated at any time unless the Cash 
Surrender Value has been paid or the nonparticipating Paid-up Term Insurance 
period has expired, upon the production of evidence of insurability satisfactory 
to the Company and the payment of all overdue premiums with interest at 
six per centum per annum to the date of reinstatement. Any loan which 
existed at date of default, together with interest at the same rate to the date of 
reinstatement, may be either repaid in cash, or if not in excess of the cash 
\alue at the date of reinstatement, continued as an indebtedness for which this 
Policy shall be security. 

It _ conceded that the policy of insurance sued upon was issued on Feb- 
ruary 13, 1930, and that the policy lapsed for the nonpayment of the premium 
due August 13, 1931; that on February 24, 1932, upon the filing of an appli- 
cation by the insured, the policy of insurance was reinstated; and that the 
insured died April 2, 1932. 

The record discloses that the trial court sustained an objection of plaintiff 
to the admissibility of the application for reinstatement of the policy by the 
insured, on the ground that the incontestability clause in the policy barred the 
defense of misrepresentation in the application for reinstatement. This action 
is complained of here as having been error prejudicial to the rights of the 
defendant. 

Had there been no lapse and reviver of the policy, then, under the incon- 
testability clause contained in this policy, more than two years having elapsed 
since the issuance of the policy, the insurer would have been precluded from 
maintaining any defense other than the exception specified in the incontestability 
clause, namely, the defense of nonpayment of premiums. However, in the 
instant case, the policy had been lapsed and had thereafter been reinstated, and 
the question therefore arises, What was the effect of such reinstatement of the 
policy? 

Though this court in the case of Reed v. Missouri Mut. Ass’n, 5 S.W.2d 675, 
expressed the view that the reinstatement of a certificate of insurance, made in 
pursuance of an absolute right given the insured by the express terms of the 
original contract, was not a new contract, that view is no longer to be followed, 
in that our Supreme Court in the more recent case of State ex rel. Metropolitan 
Life Ins. Co. v. Shain, 334 Mo. 385, 66 S.W.2d 871, 874, held that: “This court 
has ruled that a reinstatement of a er policy is in effect a new eat an of 
insurance. Jenkins v. Covenant Mut. Life Ins. Co., 171 Mo. 375, 71 S.W. 688 

‘Etna Life Ins. Co. v. Daniel, 328 Mo. 876, 42 S.W.2d 584.” Since, then, upon 
authority of the Shain Case, at the date of the reinstatement of the policy 
here before us “a new contract of insurance” was effected, such new contract 
contained all of the terms of the original policy, which includes, among others, 
the clause as to the incontestability of the policy after two years. It would 
seem to follow logically that under the terms of the new contract the period of 
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incontestability began anew, and would therefore authorize a defense to an 
action upon the policy for the period of two years from the date of the rein- 
statement of the policy. 

The question of whether or not a clause in a policy of insurance making it 
incontestable after one year was effective after the lapse of a year from the 
date of reinstatement of the policy so as to bar a defense of fraud in securing 
the reinstatement of the policy, was before the court in the case of Great 
Western Ins. Co. v. Snavely, 9 Cir., 206 F. 20, 124 C.C.A. 154, 46 L.R.A.N.S., 
1056, and it was held that the policy after reinstatement was a new policy the 
same as if it had then been issued, and held that the incontestability clause 
began its life anew with the date of such new contract. 

In the case of Pacific Mut. Life Ins. Co. v. Galbraith, 115 Tenn. 471, 91 S.W. 
204, 206, 112 Am.St.Rep. 862, the court held that a policy of insurance upon 
reinstatement is a new policy, and ruled that “if this be its nature, then it 
must operate in the future from the date of its reinstatement, and whatever 
might be its original date, or howsoever long it may have run, yet it would 
seem, by the force of necessary logic, to follow that the incontestable clause 
would begin its new life with the date of the new contract.” See, also, Teeter 
v. United Life Ins. Ass’n, 159 N. Y. 411, 54 N.E. 72; Franklin Life Ins. Co. v. 
Jones, 169 Miss. 91, 152 So. 285. 

Holding as we do that the incontestability clause began anew from the date 
of the reinstatement of the policy, the insured having died in less than two 
years, namely, within two months of the date of the reinstatement of the 
policy, the pleaded defense of fraud was available to the defendant, and con- 
sequently the action of the trial court in refusing to permit the defendant 
below to introduce the insured’s application for reinstatement of the policy was 
error prejudicial to the rights of the defendant. 

The judgment should be reversed, and the cause remanded. It is so ordered. 

Hostetter, P. J., and McCullen, J., concur. 

DAVIS v. AMERICAN LIFE & ACCIDENT INS. CO. No. 24383. 
St. Louis Court of Appeals. Missouri. March 1, 1938. 
Rehearing Denied March 16, 1938. 
113 Southwestern Reporter (2d) 1082. 
2. GOOD HEALTH. 

In action on life policy defended on theory that insured was not in sound 
health when policy was issued and on ground that if in sound health when 
policy was issued, disease causing death had its inception during first year of 
policy rendering insurer liable only for one half amount of insurance, question 
regarding state of insured’s health at time of issuance of policy and during 
first year of policy was for jury. P 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. PENALTY. 

In action on life policy, evidence justified submission of question of insurer’s 
vexatious refusal to pay the death benefit, as regards insurer’s liability for a 
penalty. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be published in State Reports.” 

Action by Willie Davis against the American Life & Accident Insurance 
Company, on an insurance policy issued on the life of Will Davis. From an 
adverse judgment, defendant appeals. 

Affirmed. 

Martin Farrow, of Springfield, for appellant. 

McLemore, Witherspoon & Lucas, of St. Louis, for respondent. 

Hostetter, Presiding Judge. 

This action was begun in September, 1935, before a justice of the peace 
in the city of St. Louis. The suit was based on an insurance policy issued by 
defendant on the life of Will Davis; the beneficiary being Willie Davis, his 
wife, plaintiff in this case. 

The petition was in conventional form and claimed a death benefit of $155, 
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and further asked for 10 per cent. damages growing out of vexatious delay, 
and for attorneys’ fees of $100. 

No pleadings were filed by defendant, but, on October 1, 1935, defendant 
filed, before the trial in the justice court, an offer to confess judgment for one- 
half of the face of the policy, to wit, $77.50, with interest thereon at the rate 
ot 6 per cent. per annum from August 3, 1935, to the date of filing the offer 
of judgment, together with costs accruing up to said filing date. 

Upon a trial de novo in the circuit court on February 4 and 5, 1936, the 
plaintiff recovered a judgment for the principal amount of $155, with interest 
amounting to $4.70, damages for vexatious delay $15.50, and $100 for attorneys’ 
fees, making a total of $275.20, from which judgment the defendant duly 
perfected its appeal to this court. 

The date of the issuance of the policy was May 14, 1934, and the date of 
the death of the insured was August 3, 1935, or nearly fifteen months after the 
date of its issuance. All premiums were paid up to the time of the death of 
the insured, which occurred in City Hospital No. 2, on August 3, 1935, after an 
eight days’ stay therein. 

The defendant based its defense on the theory that the insured was not 
in sound health when the policy was issued, and that said alleged condition 
actually contributed to the insured’s death. The defendant contended also, that 
in the event the insured was in sound health at the time of the issuance of 
the policy, that the disease from which he died had its inception within the 
first year of the existence of the policy, and it was on this theory that it made 
its offer for one-half of the amount of the insurance contract. 

[1] The principal complaint on the part of the defendant is that the court 
erred in not sustaining its instruction in the- nature of a demurrer to the 
evidence. This, of course, requires us to examine all of the testimony, and, in 
doing so, we must follow the well-recognized rule to give the plaintiff the 
benefit of testimony offered on her behalf, together with all reasonable infer- 
ences deducible therefrom, and, where such testimony is contradicted by 
testimony offered on behalf of defendant, such conflicting testimony shall be 
disregarded. 

Measured by these rules, we have reached the conclusion that the trial court 
properly refused defendant’s proffered instruction in the nature of a demurrer 
to the evidence. 

It is claimed by the defendant that the insured died from heart disease and 
that such heart disease afflicted him at the time of the issuance of the policy. 
There was evidence offered on both sides of this proposition. There was 
evidence in the record to the effect that the insured had no heart trouble within 
th first year, or any time prior to his last illness. There is also testimony 
introduced on behalf of the defendant to the effect that he did die of heart 
disease, and that he was afflicted with heart trouble prior to the issuance of the 
policy. 

There was testimony introduced on behalf of the plaintiff that, following the 
death of the insured, repeated demands were made on defendant to pay the 
amount specified in the policy to the plaintiff, the widow of the insured, and, 
after such repeated demands for payment were made and were refused, this 
suit was instituted. 


The plaintiff herself testified that she never knew of any complaint on the 
part of her husband of pain or being sick, up around the heart; that he did 
not look like a sick man; that he appeared healthy to her and looked fair in 
the face. 


There was no evidence offered in the instant case to the effect that plaintiff 
furnished to the defendant any information or statement that would lead to a 
conclusion that insured was not in sound health at the time of the issuance 
of the policy. 

Some hospital records were read in evidence by the defendant, which 
tended to show that the insured had not been in sound health, at all times 
during the life of the policy. However, these hospital records are not conclusive 
and the result is, that a conflict exists between the testimony offered on behalf 
of the plaintiff and that offered on behalf of the defendant. 

The insured was in the hospital for two days during April, 1935, which was 
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about eleven months following the issuance of the policy, and there are some 
statements in the hospital records at that time to the effect that plaintiff had 
been in good health; that he so stated that he had been in good health most 
of his life; that he felt that he was just bilious and that the pains in his joints 
were part of his sickness; that about a week before his going to the hospital 
in April, 1935, he felt a catch or pain in his left shoulder while cutting wood; 
that he had a good appetite, no nausea or vomiting. 

The findings of the physician, when he was in the hospital in April, 1935, 
were as follows: “Patient is well developed and well nourished; in no apparent 
distress and no definite complaint. Respiratory movements, free and full—no 
rales are heard, no areas of consolidation. Heart sounds are of fair intensity— 
rate and rhythm good—no apparent enlargement. Abdomen free of any masses.” 

|2, 3] It was the province of the jury on the conflicting testimony to deter- 
mine the question of fact as to the state of the insured’s health at the time of 
the issuance of the policy, and during the first year of the life of the policy, and, 
as stated, there being testimony given by and on behalf of the plaintiff tending 
to negative the claims of the defendant in respect thereto, it follows that it 
was the province of the jury to pass on the weight of the testimony. We hold 
that the instruction in the nature of a demurrer to the evidence was properly 
refused by the trial court. 

Defendant claims error in the giving of plaintiff’s instruction No. 1, on the 
ground that the uncontradicted evidence showed that insured had heart disease 
prior to the issuance of the policy, and that said disease caused or actually con- 
tributed to cause his death. 

As pointed out hereinbefore, we hold that there was testimony on behalf 
of the plaintiff which presented a conflict with the testimony on that issue 
offered by the defendant, and we rule this contention cannot be upheld. 

[4] Defendant complains of the instruction given for plaintiff submitting the 
question of vexatious refusal to pay. We think there was a sufficient showing 
in the evidence which justified submitting that question to the jury. 

The court did give instruction No. 3, at the request of defendant, which 
reads as follows: “The Court instructs the jury if you find and believe from 
the evidence that on and prior to May 14, 1934, the date of the policy in suit, 
insured was afflicted with heart disease, and that said disease caused or actually 
contributed to cause his death, then plaintiff is not entitled to recover, and your 
verdict will, therefore, be against plaintiff and in favor of defendant.” 

It will be noted that the defendant, in this instruction, put its claim squarely 
up to the jury, and the adverse verdict of the triers of fact settled that issue. 

We have examined the authorities cited by defendant’s counsel and find 
the cases relied on as being clearly distinguishable from the facts of the instant 
case. 

It follows that the judgment of the trial court should be affirmed, and it is 
so ordered. 

3ecker, and McCullen, JJ., concur. 

McNAIRY v. STANDARD LIFE INS. CO. No. 19087. 
Kansas City Court of Appeals. Missouri. Jan. 10, 1938. 
Rehearing Denied March 7, 1938. 
114 Southwestern Reporter (2d) 156. 
1, AGE OF INSURED. 

A life policy which is issued in violation of statute to person more than sixty 

years of age is void ab initio. Mo.St.Ann. §§ 5745 et seq., 5751, pp. 4398 et seq., 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 
4. EVIDENCE. 

In action on life policy wherein insurer contended that policy was void because 
issued in violation of statute when insured was more than 60 years of age as 
indicated by date of birth given in proof of loss filed by beneficiary, letter written 
by old age assistance department to beneficiary’s attorney, stating that old age 
assistance was denied insured, although he had given date of birth as that which 
was recited in proof of loss, was inadmissible for any purpose. Mo.St.Ann. §§ 
5745 et seq., 5751, pp. 4398 et seq., 4406. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 
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Appeal from Circuit Court, Cole County; Nike G. Sevier, Judge. 

“Not to be published in State Reports.” 

Action on a life policy by Charity McNairy against the Standard Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 

J. T. Blair, Jr., and S. W. James, Jr., both of Jefferson City, for appellant. 

R. S. Cobb, of Jefferson City, and John A. Davis, of St. Louis, for respondent. 

Sperry, Commissioner. 

This was a suit on a life insurance policy. Plaintiff had a judgment, and 
defendant appeals. 

Plaintiff is the widow and beneficiary in a life insurance policy issued by 
defendant, a beneficiary assessment company, on the life of Bowlin C. McNairy, 
deceased. It is agreed that the policy was on the assessment plan. 

The policy was issued under date of February 20, 1928, and the application with 
all recitals therein contained was a part of the contract. Among the facts recited 
in the application was that insured was then 55 years of age and that the date 
of his birth was May 1, 1873. If the date of birth therein stated be true, then 
insured was 55 at nearest birthday when the policy was issued. 

After death of insured, plaintiff furnished proof of loss as required and as is 
customary in insurance claims. The proof of loss so furnished was admitted in 
evidence and identified by plaintiff, who admitted her signature thereto. Same was 
prepared by her agent and at her direction and she voluntarily signed it. Included 
therein was the following question and answer: “Q. 1. Date of birth? A. May 
1, 1865.” This proof of loss was not only signed by plaintiff but was acknowledged 
by her before a notary public under certificate and seal. The undertaker’s certif- 
icate, furnished by plaintiff to defendant as an additional part of the proof of loss 
required, stated that the age of insured at time of death was 70 years and 7 months 
and that he was born on May 1, 1865. Insured died February 7, 1936. Plaintiff 
stated in evidence twice in answer to questions propounded to her by her own 
attorney that the date of insured’s birth was May 1, 1865. 

[1] If the correct date of insured’s birth was May 1, 1865, he was more than 
60 years of age when the policy was issued; if the true date of birth was May 
1, 1873, he was about 55 years of age when the policy was issued. The sole 
defense offered in this case is that insured was more than 60 years of age when 
the policy was issued. If that be true then the policy, which is authorized under 
the provisions of article 3, chapter 37, section 5745 et seq., R.S.Mo.1929, Mo.St.Ann. 
§ 5745 et seq. p. 4398 et seq., is void ab initio. Section 5751, R.S.Mo.1929, 
Mo.St.Ann. § 5751, p. 4406; Riley v. Missouri Mutual Ass’n, Mo.App., 278 S.W. 
780, loc. cit. 781; Reed v. Missouri Mutual Ass’n, Mo.App., 5 S.W.2d 675, loc.cit. 
676. 

2, 3] A voluntary statement by plaintiff made in a statement constituting proof 
of loss on an insurance policy is assumed to be true if said statement is an admis- 
sion against his interest. If the instrument in which such statement is contained 
is voluntarily signed by plaintiff as was done in this case, and if such statement, 
if true, bars recovery, and same remains uncontradicted and unexplained, it 
concludes plaintiff against recovery. Bruck v. John Hancock Life Insurance Com-, 
pany, 194 Mo.App. 529, loc. cit. 538, 185 S.W. 753; Cope v. Central States Life 
Insurance Company, Mo.App., 56 S.W.2d 602 loc. cit. 605; Mudd v. John Hancock 
Mutual Life Insurance Company, Mo.App., 39 S.W.2d 450; Smiley v. John Hancock 
Mutual Life Insurance Company, Mo.App., 52 S:W.2d 12, loc. cit. 14; Burgess v. 
Pan-American Life Insurance Company, Mo.Sup., 230 S.W. 315, loc. cit. 317; 
Stephens v. Metropolitan Life Insurance Company, 190 Mo.App. 673, loc. cit. 680, 
176 S.W. 253: Castens v. Supreme Lodge Knights & Ladies of Honor, 190 Mo.App. 
57, loc. cit. 66, 175 S.W. 264. 


In the last above-cited cases, 190 Mo.App. 57, at loc. cit. 66, 175 S.W. 264, 266, 
the St. Louis Court of Appeals said: “The affidavit of Kolle was furnished in 
accordance with the requirement of the insurance contract, and as a part of the 
proof of death on which plaintiff based his claim to recover the insurance. No one 
can doubt that the proof of death so furnished by the beneficiary in the policy 
constitutes prima facie evidence of the facts therein stated. Such proof is conclu- 
sive, too, on the party furnishing it, touching the fact of suicide unless contradicted 
or properly explained, as by showing some mistake or misapprehension or some- 
thing otherwise calculated to relieve against it.” It was there held that there was 
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not sufficient contradiction or explanation so as to relieve plaintiff of the conclu- 


sive effect of the facts stated in the proof of death, although plaintiff said he could 
not have told the doctor that his son committed suicide because he, plaintiff, did 
not see him do it. 

The date of birth, given in the statement signed and acknowledged by plaintiff 
herself, and again given in the undertaker’s statement furnished by plaintiff as 
a part of the proof of loss, if true, conclusively shows insured to have been about 
sixty-two years of age when the policy was issued. If true this bars recovery. 
It is nowhere contradicted or explained in any way by plaintiff, but, on the contrary, 
she stated in evidence that it was correct. True, plaintiff stated in evidence that 
insured was about 64 years of age when he died, and, consequently, would have 
been about 54 when the policy was issued. But she did not explain why she still 
claimed in her testimony that the date of his birth was May 1, 1865; nor did she 
attempt to show any mistake in either the death certificate or the statement signed 
by her, or how or why these instruments contained such statements if not true. 
Her son testified his father was about 64 years of age at time of his death; but 
he did not know the date of his father’s birth, or of his own; nor where he 
worked or where his parents lived in St. Louis; nor how many brothers and sisters 
he had nor their names or ages. Such evidence cannot be considered as explaining 
or contradicting the proof of loss signed by claimant under oath. 

[4] Hospital records were introduced by defendant. Plaintiff objected to 
their introduction on the grounds that she did not waive their privileged character. 
Registration records were also introduced by defendant. Both tended to prove 
that insured was born May 1, 1865. Plaintiff's evidence explained these records 
on the grounds that insured gave his age, in those instances, as greater than it 
actually was in order that he might work for the city as a street sweeper, it being 
claimed that only persons more than 60 years of age were so employed. We do not 
take these records into consideration in arriving at our decision in this case. We 
place our decision solely on the proposition that plaintiff's recovery is barred by 
the unexplained and uncontradicted proof of loss signed by her and on her own 
contradictory statements in oral evidence. In plaintiff's explanation of the above 
records, she does not attempt to explain why she herself gave insured’s age and 
date of birth tn the proof of loss as she did: nor why she thereafter affirmed such 
age in the written release, hereafter mentioned; nor why she stated twice in her 
oral evidence given at the trial that insured was born May 1, 1865. Her explanatory 
evidence related solely to the above records and she attempted no explanation of 
the statements against interest contained in the proof of loss. A letter written 
by the Old Age Assistance Department to plaintiff's attorney stating that old age 
assistance was denied insured, although he had given his date of birth as May 


1, 1865, was offered in evidence. It was properly excluded by the ruling of the 
court. It was not competent for any purpose. 


Plaintiff signed a release to defendant of any claim she may have had on 
account of this policy. She received $195.07, Premiums paid on this policy, by reason 
of executing the release. It was recited in said release that insured was more 
than 60 years of age at time the policy was issued, and this fact was recited as 
being the sole reason for execution of same by plaintiff and receiving the premium 
money. Plaintiff admitted execution of same, and her grandson, a witness for 
her, also testified to his witnessing plaintiff’s execution thereof. There was no 
evidence of duress, fraud, or mistake in connection with the execution of this 
release. On the contrary, plaintiff stated that she executed same upon the advice 
of the undertaker who furnished burial service for insured, and who was present 
when same was executed, and who advised her that if she would execute it and 
pay him the $195.07, he would accept said amount in full settlement of his claim 
which, he said, was more than $300. This again tends to corroborate the state- 
ments contained in the proof of death. Certainly the instrument and the circum- 
stances of its execution do not contradict or explain it. If the oral evidence of 
plaintiff to the effect that deceased was 54 years of age at the time the application 
was signed is a contradiction of the fact as to date of birth as given in the proofs 
of death submitted by her, then such statement was contradicted by plaintiff in 
her further oral evidence given at the same time and in the same trial when she 
said that the date of birth given in said proof of death, to wit, 1865, was true. 
Thus the plaintiff, by her two contradictory statements as to this point, has utterly 
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destroyed the probative effect of her evidence on the point, when she failed to 
explain said contradiction. 

{5] Under the authorities cited we hold that the recitals contained in the 
proof of death were such as, if true, bar recovery; that such recitals as to age and 
date of birth were not contradicted or explained: and they are conclusively 
presumed to be true. 

Judgment reversed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Sperry, C., is adopted as the opinion of the court. 

The judgment is reversed. 

All concur. 


STONER v. NEW YORK LIFE INS. CO. No. 19083. 
Kansas City Court of Appeals. Missouri. Jan. 31, 1938. 
Rehearing Denied March 7, 1938. 
114 Southwestern Reporter (2d) 167. 
1. TOTAL DISABILITY. 

That insured does that which he is unable to do without great physical pain 
or without endangering health or life, or that which common prudence would 
require one in his condition to desist from doing does not as a matter of law 
show that insured is not “totally disabled” within disability provision of life 
policies 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. TOTAL DISABILITY. 

In action on disability provision of life policy, evidence that insured per- 
formed certain farm duties but that he could not have prudently done so did 
not as a matter of law show that insured was not totally disabled. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

9. OCCUPATION. 
An occupation must be viewed as a whole and not by piecemeal to determine 


whether an insured is entitled to recover disability benefits under the provisions 
of a life policy on ground that he cannot perform his occupation. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
11. INSTRUCTIONS. 

In action by one engaged in farming on disability provisions of life policies, 
instruction that a “farmer” is one who directs for himself the management of a 


farm or farms owned or rented by him and works thereon at farm labor was 
not error. 


(For other cases, see Insurance, Dec. Dig. § 669[1].) 
12. OCCUPATION. 
_ In action on disability provisions of life policies, instructions treating 
insured’s duties as a farm manager separately from those involving manual 
labor on the farm were properly refused. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

Appeal from Circuit Court, Davies County; Ira D. Beals, Judge. 

Action by Lewis K. Stoner against the New York Life Insurance Company 
to recover disability benefits under two life policies. Judgment for plaintiff, 
and defendant appeals. 

Reversed and remanded. 

Clark, Boggs, Peterson & Becker, of Columbia, and Sam T. Evans and 
Dean H. Leopard, both of Gallatin, for appellant. 

Culver, Phillip, Kaufman & Smith, of St. Joseph, for respondent. 

BLAnp, Judge. 

This is an action to recover monthly income benefits upon two similar 
accident policies insuring plaintiff against total and permanent disability. 
There was a verdict and judgment in favor of the plaintiff in the sum of 
$1,842.00 and defendant has appealed. 

This is a companion case to that of Lewis K. Stoner v. New York Life 
Insurance Company, 90 S.W.2d 784, decided by this court. That suit arose in 





4 The Insurance Law Journal, Vol. 91 [July, 1938 


the Buchanan Circuit Court and involved four policies of accident insurance, 
identical except as to dates and amounts, and was to recover benefit install- 
ments for total disability for a period running from September 29th, 1933, to 
March 29th, 1934. This court reversed the judgment for the defendant in that 
case and remanded the cause for a new trial. 

After the case reached the lower court plaintiff, in June, 1936, instituted two 
suits, one in the same court and the other in the Platte Circuit Court, each suit 
being based on two of the four policies involved in the first case. In each of 
these two cases plaintiff sued to recover twenty-six monthly installments that 
had become due during the twenty-six months subsequent to the period covered 
by the first suit, that is, from March 29th, 1934, to May 29th, 1936. The present 
case went to the Daviess Circuit Court on a change of venue. 

We need not state the facts involved in this case for the reason that they 
are fully set forth in the opinion of this court in the first case. 

Defendant insists that the court erred in refusing its instruction in the 
nature of a demurrer to the evidence. In this connection it is admitted that 
this court, in the first case, held that plaintiff made out a submissible case, 
but it is stated that the evidence in this case is different from that in that case, 
in that, in this case, plaintiff’s evidence shows that he is now engaged in 
operating and managing a farm and is earning a livelihood therefrom and, in 
addition, makes a profit which he divides with his landlord. 

It is true that plaintiff’s evidence so shows. While the opinion in the first 
case does not state directly those to have been the facts in that case, it does so 
inferentially. 

{1] However, the court said, 90 S.W.2d 784, loc. cit. 794: “There is evidence 
tending to show that, by reason of his [plaintiff’s] injuries, he has been wholly 
unable since sustaining them to do any of the material acts required in the 
actual work of farming in the operation and the management of said farms 
or in the prosecution of any business in connection with the operation of said 
farms involving manual labor, although he has been able, through great efforts 
attended with much pain and suffering, to direct the operation and the manage- 
ment of the same in an imperfect way through others, and has himself been 
able to ride around and over parts of said farms and to inspect the conditions 
thereon in a general way and to exercise his judgment with respect to such 
conditions and with respect to the management and the operation of such 
farms and the farm work to be done thereon, and to give directions with 
respect thereto. 

“It has been held that the fact that one does that which he is unable to do 
without great physical pain and effort or without endangering his health or life 
or that which common prudence or care would require one in his condition to 
desist from doing does not as a matter of law show that he is not totally dis- 
abled. Moss v. Metropolitan Life Insurance Company [230 Mo.App. 70, 84 
S.W.2d 395] supra, and authorities therein cited.” See, also, Smith v. Metro- 
politan Life Insurance Company, Mo.App., 108 S.W.2d 995. 

[2] Defendant states that in the opinion in the first case we said “that it 
must be shown that plaintiff was performing his duties in such a way as to earn 
his livelihood” and if such were shown he was not totally disabled. This is a 
misconception of what we said at page 795 of 90 S.W.2d. An examination of 
the opinion on that page discloses the following comment upon defendant’s 
instructions: “They should have required the jury to find that he was able 
substantially to perform the duties of his occupation as a farmer in the normal, 
natural, and customary way and in such a way as to earn a livelihood.” (Italics 
ours.) 

There was evidence in the case at bar, from which the jury could say, 
although plaintiff did perform certain of his farm duties, which resulted in his 
earning a livelihood and making a profit in addition, there was also evidence 
from which the jury could find that what farming operations he was able to 
carry on were perfomed through great effort attended with much pain and 
suffering and the work was done by the assistance of others. In other words, 
while he was able to do and did perform the work, it was also shown that he 
could not have prudently done so. 

It is insisted that the court erred in overruling defendant’s plea in abate- 
ment, for the reason that the evidence shows that there was a prior action 
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pending involving the same controversy and cause of action, that is, the original 
case brought, which was reviewed by this court in the former appeal. It is 
also claimed that the issues in the two cases were identical; that they both 
involved the same disability resulting from the same accident; that the same 
policies were involved and that the disabilities and injuries which are the sub- 
ject of both actions are of a permanent and fixed character, consisting of a 
previously fractured and now a stiff and ankylosed and immovable ankle and 
that a judgment in the original cause would be res adjudicata between the 
parties. 

[3] It is well settled that defendant should not be vexed, oppressed or 
harassed by the pendency against him, at the same time, of two actions based 
on the same cause of action, at the instance of the same plaintiff who has a 
complete remedy by one of them, the rule being designed to prevent unnecessary 
or vexatious litigation and to prevent a multiplicity of suits. State ex rel. Atna 
Life Insurance Company v. Knehans, Mo.App., 31 S.W.2d 226; Pocoke v. 
Peterson, 256 Mo. 501, 165 S.W. 1017. 

We do nof think that a judgment in the first case would be res adjudicata 
of the issues in this case. The policies provided that disability should be con- 
sidered total whenever insured became so disabled by bodily injury or disease 
that he is wholly prevented from performing any work or following any occu- 
pation or from engaging in any business for remuneration or profit. They pro- 
vided that defendant would pay plaintiff stipulated monthly benefits during 
the continuance of his total disability, upon receipt of due proof that insured 
was totally and presumably permanently disabled; that if due proof was sub- 
mitted that insured was totally disabled and would be continuously so disabled 
for life, or if the proof submitted was not conclusive as to the permanency of 
such disability but establishes that the insured was, and for a period of not 
less than three consecutive months immediately preceding receipt of proof had 
been, totally disabled, income payments would be made during the period of his 
disability, providing the company might demand due proof of the continuance 
cf total disability once each year after such disability had continued for two 
full years and, upon the failure to furnish such proof, or if insured performed 
any work or perfomed any occupation or engaged in any business for remunera- 
tion or profit, no further income installments should be payable. 

In the trial of the issues under the plea in abatement it was agreed that the 
injuries that plaintiff had received were fixed and permanent in character but 
defendant refused to admit or agree that plaintiff was unable to work or that his 
disability was total, that is, that plaintiff had been permanently disabled from 
working, 

It is quite apparent from a reading of the provisions of the policies that it 
was not the intention that total disability which might be established for one 
year period should also establish the same for a subsequent period. The ques- 
tion involveg in each suit was the continued total disability for the period for 
which recovery was sought. The policies provided that installments should 
be payable during the continuation of total disability upon proof the plaintiff 
was presumably totally disabled or if the proof submitted was not conclusive 
as to the permanency of such disability, but established that the insured was 
and, for a period of not less than three consecutive months immediately preced- 
ing receipt of proof, had been, totally disabled, the company during the time, 
would waive the payment of premiums and pay a monthly disability benefit, 
providing that the company might demand each year, after the disability had 
continued for two years, proof that total disability still continued. 

[4, 5] It is true that the petition in both cases alleges that plaintiff was 
permanently and totally disabled. However the provisions of the policies that 
we have referred to were set out in the petitions and it is quite apparent that 
plaintiff alleged more than he was required to prove, in that he was required 
to prove only total disability for the period covered by the petition. He was 
entitled to recover if he became totally disabled within the meaning of the 
policies and the proof submitted was not conclusive as to its permanency but 
established that for a period of not less than three consecutive months imme- 
diately preceding the receipt of proof, he had been totally disabled. “Where 
the pleadings present two or more distinct propositions, and the verdict or 
judgment may be referred to either, or both, or all, it is not conclusive on any 
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one of the questions involved, until proper evidence is introduced to show that 
the particular point was tried and adjudicated.” 34 C.J. p. 922. “In the absence 
of proof that a particular issue actually was tried and determined in arriving 
at a former judgment, it is conclusive, by way of estoppel only as to those facts 
without the existence and proof or admission of which it could not have been 
rendered, in other words, it is conclusive evidence of whatever it was necessary 
for the court or jury to have found in order to warrant the decision or verdict 
in the former action, and no further. 34 C.J. p. 927. 

[6] This case is unlike that of Boillot vy. Income Guaranty Company, Mo. 
App., 102 S.W.2d 132. In that case insured was a piano tuner and lost a 
portion of his hand, which rendered it impossible for him to futher pursue his 
occupation. The court said that it would take judicial notice that a hand or 
any part thereof will not grow back. The policy in that case provided for 
benefit payments should insured become totally and permanently disabled. 
The only difference between the first and second suit was that they covered 
two periods of disability. The court held that the judgment in the first suit 
was res adjudicata of the issues in the second. The difference between that 
case and this one is that the policies in this case, unlike the one in the Boillot 
Case, do not require proof of permanent disability in order for the plaintiff 
to recover. 

[7] However, it appears that defendant brought suit in the United States 
District Court for the purpose of enjoining the prosecution of these various 
cases on the ground that they constituted a vexatious multiplicity of actions 
The cause reached the Court of Appeals where, a point similar to the one now 
raised, was decided against the defendant herein, the court holding that the 
judgment in one case would not be res adjudicata in a suit in another. Defend- 
ant admits “that the judgment of the United States Court of Appeals has, 
therefore, become the law in this case and in our opinion must be so held.” 
We have been furnished a copy of the opinion in that case, which is entitled 
New York Life Insurance Company v. Lewis K. Stoner, 8 Cir., 92 F.2d 845. 

{8] It is insisted that the court erred in giving plaintiff’s instruction No. 1, 
which reads as follows: 

“The court instructs the jury that if you believe from the evidence that at 
the time the policies sued on were issued and on the 29th day of June, 1931, 
plaintiff was a farmer directing the business of a farm for himself and working 
at farm labor on a farm or farms owned or rented by him, and that the plant- 
ing, sowing, cultivation and harvesting of crops and the feeding of live stock 
were and are a substantial and material part of the work to be performed and 
which was peformed by the plaintiff in carrying on his occupation as a farmer 
prior to the time plaintiff was injured, and if you further find from the evidence 
that as a result of an accidental injury sustained on the 29th day of June, 1931, 
plaintiff from that date up to this date has not been able to and presumably 
never will be able to perform any and all of said work of planting, sowing, 
cultivating and harvesting crops and feeding live stock in the customary and 
usual way he could have performed such work if he had not been injured, and 
that because of his age, lack of education, training and experience and his 
injury he is not qualified and able to engage in any other business or calling 
from which he could earn a livelihood, then the plaintiff is ‘totally disabled’ 
within the meaning of the policies sued on and within the meaning of the court’s 
instructions, and your verdict will be for the plaintiff on both counts of the 
petition, * * * And the court further instructs you that if you so find the facts 
to be, then it is no defense to this suit that the plaintiff is able to walk with a 
cane or drive a car or to do some work on or about his farm or in connection 
with the operation thereof, or hire and direct others to operate the farm or 
farms mentioned in the evidence.” 

We are of the opinion that this instruction is erroneous. It does not submit 
plaintiff’s entire duties as a farmer but, on the contary, singles out certain 
duties and directs a verdict if plaintiff was unable to perform those duties. At 
the trial of the case plaintiff contended that his duties before his injury con- 
sisted mainly of strenuous physical labor and that subsequent thereto he has 
been unable to perform any manual labor. While defendant admitted that 
plaintiff, after his injury, was not able to perform any manual labor, it insisted 
that he had engaged in the occupation of farm manager, operator and super- 
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visor and in buying and trading in farm commodities and that plaintiff had 
been able to earn a livelihood, and more, in pursuit of these duties. 

This court in the appeal in the other case held that it was improper, in 
instructing the jury,, for the defendant to have separated plaintiff’s duties so 
as to make his occupation twofold instead of single, that is, to proceed on the 
theory that he was engaged in the occupation of farm owner, operator and 
manager and, also the occupation of farmer engaged in actual farming opera- 
tions on the farms, which included farm labor, itself. It was held that the 
evidence shows that plaintiff was engaged in but one occupation that included 
both the management and operation of the farms and his own labor in the 
actual farming operations; that the instructions should have viewed plaintiff’s 
occupation as a whole and submitted whether he could have substantially per- 
formed that occupation. We further held, 90 S.W.2d 784, loc. cit. 797, that the 
conceded inability of plaintiff to perform labor, which was part of his substan- 
tial duties, would not justify, as a matter of law, a verdict for the plaintiff; that 
plaintiff would not be entitled to recover, notwithstanding he could not perform 
farm labor by reason of his injuries, if he nevertheless had the ability to sub- 
stantially perform his occupation by discharging duties other than farm labor. 
We expressed this thought in somewhat different language. See, 90 S.W.2d 
784, loc. cit. 796, 797, where we said: “Plaintiff is not to be denied benefits by 
reason of the provisions of said clause by reason of his conduct in undertaking 
to operate and manage his said farms and to direct farming operations thereon 
unless in such undertaking he is able to perform in a substantial way all of the 
material duties of his occupation as a farmer engaged in the actual operations which 
he is undertaking to perfrom.” (Italics ours.) 

Plaintiff, by his instruction No. 1 has failed to follow our ruling in the 
former appeal. The instruction fails to submit to the jury plaintiff’s duties as 
a whole but attempts to separate those duties as between those involving farm 
labor and those involving the remainder of his occupation. 

[9] The instruction is also clearly erroneous under the ne in the case 
of Heald v. Aftna Life Insurance Company, Mo.Sup., 104 S.W.2d 379. In that 
case it was held, in effect, that the fact that some substantial duties cannot be 
performed does not necessarily mean that the insured cannot substantially 
perform his occupation in its entirety; that the duties, subtantial or otherwise, 
should not be separated and the jury told that if this or that duty was sub- 
stantial and could not be performed, plaintiff can recover; that the jury must 
be allowed to consider the substantial duties, as a whole, or in their entirety, 
see 104 S.W.2d 379, loc. cit. 383, to determine whether the occupation can or 
cannot be performed. In other words, the duties of the occupation must be 
viewed as a whole and not by piecemeal in order to determine whether the 
occupation can be performed. 

Instruction No. 1 not only submits a part of plaintiff’s duties but it with- 
draws from the jurv’s consideration matters effecting his ability to perform 
other duties. 

[10] It is insisted that the court erred in giving plaintiff’s instruction No. 5, 
which reads as follows: “The Court instructs the jury that there is no evidence 
in this case that the plaintiff has engaged in the business or occupation of a 
farm manager.” 

This instruction was erroneous. While we held in the appeal in the other 
case that plaintiffs occupation was not confined to the duties of farm manager, 
but included those of labor on the farm, the instruction is misleading, in that, 
when read in connection with plaintiff’s instruction No. 1, it tends to leave the 
impression on the jury that they are not to consider plaintiff’s duties as a farm 
manager. As before stated, the sole question for their attention was whether 
plaintiff was disabled from performing his occupation. 

[11] It is insisted that the court erred in giving plaintiff's instruction No. 7, 
which reads as follows: “The Court instructs the jury that a farmer is one who 
directs for himself the management of a farm or farms owned or rented by 
him and works thereon at farm labor.” We see no error in this instruction. 
While there are many kinds of farmers and the definition contained in the 
instruction would not fit every case, it properly defines the character of farmer 
applicable to plaintiff. We so described plaintiff in the former appeal. 

[12] There was no error in the refusal of defendant’s instructions E, H and 
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K. All of these instructions treated plaintiff’s duties as a farm manager 
separately from those involving manual labor on the farm. This was held to be 
improper in the appeal in the other case. 

{13] At another trial it will not be proper for plaintiff to ask a witness 
whether the planting, sowing, cultivating and harvesting of crops, are among 
the substantial duties of a farmer. This case was tried in a farming com- 
munity and the jurors presumably knew what were the substantial duties of a 
farmer, such as plaintiff. This was one of the vital questions for their deter- 
mination and such evidence invades the province of the jury. We are not 
required to decide whether the admission of this evidence constituted reversible 
error, under all of the facts in the case, but merely that it constituted error 
and the matter should not be injected into the case at the next trial. 

[14] At another trial, if Dr. Settles, a witness for the defendant, testifies to 
facts tending to show that plaintiff is able to perform substantial farm work of 
a nature not admitted by the parties that he cannot perform, it will be com- 
petent to impeach the Doctor by inquiring of him as to whether he did not 
testify in the first case, as follows: “Q. Any way he can not do the ordinary 
substantial work of a farmer, is that right? A. No, sir.” 

The judgment is reversed and the cause remanded. All concur. 


WILSON v. MOST WORSHIPFUL GRAND LODGE OF A. F. & A. M. FOR 
THE STATE OF MISSOURI AND ITS MASONIC JURISDICTION. No. 19074. 
Kansas City Court of Appeals. Missouri. Jan. 31, 1938. 

Rehearing Denied March 7, 1938. 

114 Southwestern Reporter (2d) 173. 

1. FORFEITURE. 

Under life policy issued by fraternal society providing that it would be paid 
upon death if insured was in good standing of local lodge, provided such lodge 
was in good standing with society, note executed by members of insured’s lodge 
which were not shown to have been authorized to execute note on behalf of lodge, 
and which was not pleaded as working forfeiture of insurance, did not work 
forfeiture of life policy. 

(For other cases, see Insurance, Dec. Dig. § 746.) 

2. BURDEN OF PROOF. 

In action against fraternal society on life policy payable upon death of insured 
provided insured at time of death was in good standing of lodge and providing 
that lodge was in good standing with society, burden of proving alleged forfeiture 
of policy was on society. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

3. AGENCY. 

In action on life policy issued by fraternal society and payable upon death of 
insured, provided insured was in good standing of lodge, and providing that lodge 
was in good standing with society, whether policy was forfeited by failure of lodge 
to make remittance of dues to society was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal from Circuit Court, Jackson County; Marion D. Waltner, Judge. 

“Not to be published in State Reports.” 

Action upon a life policy by Lyda S. Wilson against Most Worshipful Grand 
Lodge of A. F. & A. M. for the State of Missouri and its Masonic Jurisdiction, 
a corporation. Judgment for the plaintiff for $212, and defendant appeals. 

Affirmed. 

L. Amasa Knox, of Kansas City, for appellant. 

Carl R. Johnson, of Kansas City, for respondent. 


REECE v. SECURITY BEN. ASS’N.* No. 19014. 
Kansas City Court of Appeals. Missouri. March 7, 1938. 
114 Southwestern Reporter (2d) 207. 
2. PLACE OF CONTRACT. 
An insurance certificate issued on application of Missouri citizen in Missouri 
and which was delivered in Missouri, in which state insured was residing when 


he paid all premiums, was a Missouri contract, so that laws of Missouri governed 
*Transferred to Supreme Court. 
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its interpretation and determination of rights of parties thereon. Mo.St.Ann 
§ 5740, p. 4385. 
(For other cases, see Insurance, Dec. Dig. § 712.) 
3. FRATERNAL SOCIETY. 

The liability of a foreign fraternal benefit association on certificate issued in 
Missouri prior to insurer’s compliance with statute governing such companies in 
Missouri was required to be measured by general Insurance Code, and not under 
statutes applicable to fraternal benefit associations. Mo.St.Ann. § 5740, p. 4385. 

(For other cases, see Insurance, Dec. Dig. $ 688.) 

4. LICENSE. 

A foreign fraternal benefit association which is duly licensed to do business 
in Missouri as a fraternal beneficiary company is required to make its contracts 
under the law of Missouri. Mo.St.Ann. § 5740, p. 4385. 

(For other cases, see Insurance, Dec. Dig. § 687.) 

5. CONTRACT. 

The character of insurance does not depend on the character of the company, 
but on the terms of the contract. 

(For other cases, see Insurance. Dec. Dig. § 124.) 

6. FRATERNAL BENEFIT. 

\ policy issued by a fraternal benefit association which does not comply with 
laws of the state in force at time of issuance must be construed as an old-line 
insurance policy. Mo.St.Ann. § 5740, p. 4385. 

(For other cases. see Insurance, Dec. Dig. § 688.) 

& COMPLIANCE. 

A defense available only to a fraternal beneficiary association must be denied 
if the association has not complied strictly with the fraternal beneficiary laws of 
the state, hut in such cases the policy sued on is construed as an old-line insurance 
policy to which no part of fraternal beneficiary insurance laws are applicable. 
Mo.St.Ann. § 5740, p. 4385. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

9, COMPLIANCE. 

In action for old age benefit under fraternal benefit certificate, foreign benefit 
association was not entitled to assert that provision for payment of old age benefits 
was ultra vires the powers of the company, where at time certificate was issued 
company had not complied with laws governing such companies in Missouri. 
Mo.St.Ann. § 5740, p. 4385. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

Shain, P. J., dissenting. 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

“Not to be published in State Reports.” ; 

Action by: Willson Reece against the Security Benefit Association for old age 
benefit under fraternal insurance certificate. ° Judgment for plaintiff, and defendant 
apneals. 

Affirmed. 

A. W. Fulton, of Chicago, Ill, and Harry L. Ladbury, of Topeka, Kan., and 
Edward E. Naber, of Kansas City, for appellant. 

John R. James, of Kansas City (Barnett, Seddon & James, of Kansas City, 
of counsel), for respondent. 

Sperry, Commissioner. 

This is a suit on a policy of life insurance issued to Wilson Reece, plaintiff, 
by defendant, a fraternal insurance company. The question to be determined is 
whether plaintiff can collect on the old age benefit provisions of the policy. There 
was a directed verdict for plaintiff in the lower court, and defendant appeals. 
Mr. Reece will be referred to herein as plaintiff, and the Security Benefit Asso- 
ciation will be known as defendant. 

The pertinent facts are not disputed. Plaintiff was a resident of Amsterdam, 
Mo., on May 27, 1897, and made application tc. defendant for a policy of insurance. 
Defendant duly issued the policy sued on, and caused it to be properly signed by 
its officers, under date of June 7, 1897. The policy was delivered to and accepted 
by plaintiff at his home on June 30, 1897. Every premium falling due thereon 
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has been paid, including those falling due after plaintiff attained the age of 
seventy years, at which time the policy provided that premiums should cease and 
old age benefits begin. The application carried the following provisions: 

“By paying the rate opposite your age, entitles you to $1,000 at death or $500 
in case or disability or $100 a year after the age of seventy. 

“A member living to the age of seventy will receive one-tenth of his certificate 
each year thereafter until the full amount has been paid. Any amount received 
by a member during life will be charged on his certificate * * * and the remainder 
will be paid to the beneficiary at his death.” 

The certificate sued on carries provisions practically identical with those above 
set forth. 

Defendant’s constitution, section 1 of article 5, and section 1 of article 6, 
provided, at date of issuance of the certificate, a facsimile or form of blank 
certificate, same including the exact provisions hereinabove set out; and authorized 
the issuance of such a certificate. The foregoing constitutional provisions were 
repealed in 1898, after issuance of this certificate. 

Plaintiff attained the age of seventy, February 4, 1922, and demanded to be 
paid under the policy at the rate of $100 per year. This was refused on the 
grounds that the construction and by-laws of the order had been changed since 
1897, and that, as they stood in 1922 (and as they stand now), authorized payment 
of such benefits only when a member became disabled after attaining the age 
of seventy. He made other futile demands thereafter, but continued paying his dues 
and assessments until the time this action was brought. Under the terms of the 
certificate he was entitled to have received his last $100 yearly installment in 
June, 1931; and it is admitted that he paid, in premiums, between that date and 
the date this action was brought, $145.15. He asked for, and obtained, judgment 
on the first count of his petition for the amount of each of the yearly $100 pay- 
ments, with interest thereon from date of maturity; and in the second count he 
prayed and obtained judgment for the principal amount of his total payments 
since June, 1931, together with interest thereon. 

[1] Defendant urges that under the statutory law of the state of Kansas, its 
domicile, such a contract of insurance could not be legally issued in that state 
by any fraternal beneficiary company, including defendant, at the time this contract 
was issued; that in 1898 defendant repealed the above-mentioned provisions of its 
constitution, and enacted certain by-laws, and that, after such new provisions 
became effective, such a contract as the one here considered could not be issued: 
that such facts have been judicially determined by the Supreme Court. of the state 
of Kansas in Dey v. Knights and Ladies of Security, now the Security Benefit 
Association, 113 Kan. 86, 213 P. 1066, which was pleaded and placed in evidence; 
that such decision is binding on the courts of this state, under the full faith and 
credit clause of the Constitution of the United States, art. 4, § 1; and that we 
are precluded from holding that the contract in suit is not ultra vires the authority 
and power of the defendant corporation, 

It is contended that jurisdiction of this appeal properly vests in the Supreme 
Court because of the aforementioned alleged constitutional question involved 
Reliance is placed in Rechow v. Bankers’ Life Co., 335 Mo. 668, 73 S.\W.2d 794. 
The same contention was raised in the Supreme Court in Bolin vy. Sovereign Camp, 
339 Mo. 618, 98 S.W.2d 681, loc. cit. 683, it was there held that the Supreme Court 
had no jurisdiction that the only question to be determined was whether to apply 
the law of Nebraska or the law of Missouri; and the court said: “The fact the 
court refused instructions offered by appellant, to the effect that it was a Nebraska 
contract and that the Trapp decision must be followed and applied pursuant to 
the constitutional provision just mentioned, implies that the view of the court was 
that a Missouri contract was in controversy and the issues concerning it were to 
be adjudged under the Missouri decisions; this, irrespective of the constitutional 
provision. * * * [Zach v. Fidelity & Cas. Co.] 302 Mo.[1] loc. cit. 7, 257 S.W. 124, 
125: * * * ‘Whether the ruling of the trial court with respect to this question was 
erroneous can be determined upon appellate review without reference to the con- 
stitutional provisions above referred to.’ ” To the same effect, see Esmar v. 
Haeussler, Mo.Sup., 106 S.W.2d 412, loc. cit. 414. This is the identical situation 
here, and we unquestionably have jurisdiction. 


[2] The application in this case was signed by a Missouri citizen, in the state 
of Missousi. The certificate sued on was delivered to plaintiff in Missouri, and 
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he paid defendant all premiums thereon while residing in Missouri. Therefore, 
the contract, which is the subject of this suit, is a Missouri contract. Ragsdale 
vy. Brotherhood of Railroad Trainmen, 229 Mo.App. 545, 80 S.W.2d 272; Bolin 
v. Sovereign Camp, 'W. O. W., supra; Bolin v. Sovereign Camp, W. O. W., 112 
S.W.2d 582, not yet published [in State report], opinion filed in this court, November 
15, 1937. Since it is a Missouri contract, the laws of this state govern its inter- 
pretation and determine the rights of the parties. 

[3-5] The certificate was delivered to plaintiff and accepted by him on June 
30, 1897, and the contract was finally consummated and became effective on that 
date. Defendant was not authorized at that time to transact any business in 
Missouri whatever, as a foreign fraternal beneficiary insurance company. The 
law governing such companies was approved March 16, 1897. Laws Mo.1897, pages 
132-137: Bolin v. Sovereign Camp, W.O.W., supra, and therefore became effective 
prior to June 30, 1897. By its terms defendant could only do business in this 
state, after its effective date, by compliance with its provisions which defendant, 
by its own admission, did not do until after June 30. Therefore, defendant, at 
the time the contract in question was consummated, “was acting in disregard of 
the laws of the State, and subjecting its officers to pains and penalties of the statute. 
If it was not doing business at the time it issued the certificate in suit, as a fraternal 
beneficial association, and also doing business under the regulation of the statute 
in question its liability would be measured by section 7896 [Mo.St.Ann. § 5740, 
p. 4385].” Brassfield v. Knights of Maccabees, 92 Mo.App. 102, loc. cit. 106. 
Ragsdale v. Brotherhood of Railroad Trainmen, 229 Mo.App. 545, 80 S.W.2d 
272, loc. cit. 279. Section 7896, supra, is a section of R.S.Mo.1899, Mo.St.Ann. 
§ 5740, p. 4385, and corresponds to section 5855, R.S.Mo.1889; they being a part 
of the general Insurance Code. Toomey v. Supreme Lodge Knights of Pythias, 
147 Mo. 129, 48 S.W. 936. Even if defendant had been duly licensed to do business 
in Missouri as a fraternal beneficiary company, yet it was required to make its 
contracts under the law of Missouri. Wilhelm v. Security Benefit Association, 
Mo.App., 104 S.W.2d 1042, loc. cit. 1044; Bolin v. Sovereign Camp, W.O.W., supra; 
Ordelheide v. Modern Brotherhood of America, 268 Mo. 339, 187 S.W. 1193; 
Toomey v. Supreme Lodge, K. of P., 147 Mo. 129, 48 S.W. 936; Aloe v. Fidelity 
Mutual Life Ass’n, 164 Mo. 675, loc. cit. 686, 55 S.W. 993. The character of the 
insurance granted does not depend on the character of the company, but depends 
upon the terms of the contract. Bolin v. Sovereign Camp, W.O.W., supra, and 
other cases above cited. 


[6] The contract in this case is one of endowment, and not such a policy 
as a fraternal beneficiary company, chartered by this or any other state, could legally 
enter into in Missouri. State ex rel. Supreme Lodge v. Orear, 144 Mo. 157, loc. 
cit. 169, 45 S.W. 1081; Wilhelm v. Security Benefit Association. supra; Bolin v. 
Sovereign Camp, W.O.W., supra. This court said, in Ragsdale v. Brotherhood 
of Railroad Trainmen, supra, 229 Mo.App. 545, 80 S.W.2d 272, loc. cit. 279, that 
a policy issued by a fraternal company, when the policy did not comply with the 
laws of this state then in forcé, must be construed as old-line insurance. As an 
old-line insurance policy the policy in suit is binding on defendant in every respect. 
Bolin v. Sovereign Camp, W.O.W., supra. 

[7-9] But the defense of ultra vires the corporation is urged here. The same 
defense could have been made, just as logically, in a great majority of the cases 
we have cited, supra, as being in support of the proposition that a policy issued 
by a fraternal beneficiary company, as well as the company itself, must come 
within and under our fraternal beneficiary statutes, or be governed by the law 
applicable to old-line insurance. In truth, the only logical basis for denial of 
liability in that class of cases where the contract sued on was defended against 
because the beneficiary named was claimed not to fall within the class of bene- 
ficiaries permitted, or where the defense is suicide, as in Brassfield v. Knights 
of Maccabees, supra, Toomey v. Supreme Lodge, K. of P., supra, is that the 
contract is ultra vires. However, defendant here says that perhaps such defense 
was not actually pleaded in those cases, as it was in the case at bar. The defense 
of ultra vires, when offered in Missouri in connection with a Missouri contract, 
will be governed by the law of Missouri, as will also the plea of estoppel. Bolin 
v. Sovereign Camp, W. O. W., supra, and cases there cited. No matter what the 
particular circumstances in a given case are, if a fraternal beneficiary company 
offers a defense available only to such companies, such defense is denied, under 
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the rule in Missouri, if it has not complied strictly with the fraternal beneficiary 
laws of Missouri. In all such cases the policy sued on is construed as an old-line 
insurance policy to which no part of the fraternal beneficiary insurance laws, 
statutory or otherwise, are applicable. Therefore, in this case, defendant stands 
in the courts of Missouri on the same plane as any foreign old-line insurance 
corporation, or, for that matter, any corporation, whether insurance or otherwise, 
in so far as the defense of ultra vires is concerned. In this action it will not 
be heard to say that it is entitled to any rights reserved solely to fraternal bene- 
ficiary companies. Its rights and liabilities are no higher, no lower, than those 
of any old-line company. 

That being true, its defense of ultra vires will be ruled just as such a defense 
would be ruled in the case of a banking corporation, or any other corporation. It 
is the universal rule in this state that a corporation may not, with one hand, ward 
off recovery on a contract on the plea that the contract was beyond the power of 
the corporation to make; and with the other, hold onto the full proceeds of the 
claimed illegal and ultra vires contract. Defendant has received more money than 
its contract entitled it to demand; but claims still more. With one breath it asserts 
its right to the proceeds of the contract and vociferously denies its liability to 
pay, because, it says, its membership is composed of kindred spirits, bonded 
together in a union of fraternalism and mutual helpfulness. Absent such a frater- 
nal character, it is without defense. Its corporate mouth is closed and it will not 
be heard to assert its fraternal character or to deny its liability. This is true 
because it issued the contract without having previously come under our laws; the 
contract issued is one that only an old-line company may issue: its own con- 
stitution provided for such a contract at the time it was consummated and the 
constitution was changed thereafter; and it is a fully-executed Missouri contract 
of insurance, all premiums having been received, and said premiums are now heing 
held by it. 

{10] The trial court directed the verdict, and the judgment is for the right 
party. It matters not in this case on what theory the trial court acted. Wilhelm 
v. Security Benefit Association, supra. The judgment is affirmed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Sperry, C., is adopted as the opinion of the court. 

The judgment is affirmed. 

Reynolds and Bland, JJ., concur. 

Shain, P.J., dissents. 


BERNHARD v. PRUDENTIAL INS. CO. OF AMERICA. No. 30227. 
Supreme Court of Nebraska. April 1, 1938. 
278 Northwestern Reporter | 


1, ACCIDENTAL MEANS. 


An insured’s death may be held to have resulted from “accidental means,” 
within meaning of double indemnity provision of a life policy, where it results 
from something unusual, which takes place without foresight or expectation of 
insured, and cannot be reasonably anticipated by him. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


2. ASSAULT. 


Where insured attacked an officer, who was about to arrest him for illegal 
possession of intoxicating liquor, and was shot to death, insured’s death was not 
the result of “accidental means,” within the meaning of double indemnity clause 
of life policies. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Syllabus by the Court. 


1. Insured’s death may be held accidental if it results from something unusual, 


which took place without the foresight or expectation of the insured, and could 
not have been reasonably anticipated by him. 


2. When an insured makes an attack upon an officer, and while advancing to 


continue such attack is shot and killed by such officer, the insured did not meet 
his death through accidental means. 


Appeal from District Court, Douglas County; Fitzgerald, Judge. 
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Action by Harriet L. Bernhard, and Harriet L. Bernhard, as administratrix 
of the estate of Otto H. Bernhard, deceased, against the Prudential Insurance 
Company of America, to recover on provisions for double payment for accidental 
death, contained in seven policies of life insurance. From a judgment in favor of 
plaintiff, the defendant appeals. 

Reversed. 

Young & Williams, of Omaha, for appellant. 

Gray & Brumbaugh, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Day, Paine, Carter, and Messmore, JJ. 

PAINE, Justice. 

The plaintiff sues to recover upon the provisions for double payment for 
accidental death contained in seven policies of life insurance upon the life of 
her husband, Otto H. Bernhard. The answer admitted the issuance of the policies, 
and that they were in force at the time of the death, but denied that any accidental 
death benefit is due, alleging that death was brought about by Bernhard’s own 
wrongful act. At the close of the evidence, each party moved for a directed 
verdict, and the court discharged the jury and entered judgment on each cause of 
action for a total amount of $2,800.92, and allowed an attorney fee of $300. 

The facts in the case may be briefly stated as follows: Otto H. Bernhard 
was 52 years old, weighed 185 pounds. He left his home in Omaha at 6 a. m., 
on May 29, 1934; between 1 and 2 o’clock that afternoon he stopped his car in 
front of a restaurant at Rosalie, Thurston county, Nebraska, and went in and 
had a steak dinner, visiting with the proprietor. In this restaurant, the front room 
is 24 by 28 feet, and at the rear there is a 16-foot counter, with some ice cream 
tables on one side of the room, and on the other side a cigar stand and card tables. 

The village marshal, Forest Brown, testified that he had never met Bernhard 
prior to this occasion, but had previously seen him drive through town and stop at 
different places, and had decided to search his car the first time he got a chance. 
Marshal Brown had heen checking water meters, and in going past the cafe saw 
this car and waited outside for the owner. He testified that he was wearing a 
regular officer’s star, which was pretty well exposed, and told the deceased he 
was an officer as soon as he came out to go to his car. 

In the conversation that ensued, Marshal Brown testifies he told him: “I 
understand you are hauling liquor, and I believe I will look your car and case 
over, and see if you are.” Bernhard asked, “What are you going to do?” and 
the marshal said, “I am going to arrest you if you are hauling liquor.” Bernhard 
took a large sample-case out of the car and walked into the cafe with it, saying 
that it had candy in it, and placed it on the counter at the rear of the room. The 
marshal said to open it up and let him look at it, and reached over and knocked 
the case a little, and said, “It sounds like liquid in here of some kind, don’t it? 
T guess T will take the case.” Bernhard started to go out of the restaurant, leav- 
ing the case on the rear counter, and the marshal stepped in front of him, and 
thereupon he whirled and struck the marshal a violent blow in the eye, and con- 
tinued striking him. The marshal pulled his gun and told him he would shoot, 
and Bernhard said. “Shoot, God damn you, you haven’t got the guts.” The mar- 
shal shot, and the bullet struck the edge of a watch in the left shirt pocket and 
was deflected into Bernhard’s body, from the effects of which he died within a 
minute or two, 


Marshal Brown said Bernhard was turned sidewise toward him, and that “it 
seemed to me he was coming around with a gun or was going to unloosen another 
left hook, or something, and TI pointed this gun at his upper left shoulder or 
forearm, I didn’t really intend to seriously injure him, as far as that is concerned.” 

Marshall Brown called a doctor and the sheriff, and went out and examined the 
insured’s car and found it contained four gallons of alcohol in the tin containers 
and three jugs of whiskey, all of it being moonshine. There was no candy in the 
car, but there was an extra set of license plates in it, Kansas license plates. The 
examining doctor testified that the bullet wound was just below the left nipple, 
which is where the heart is normally located. 

In this case it was stipulated that the premiums were all paid, and that all of 
the policies were in force on the date of the insured’s death, and upon proper 
proof of death being made the defendant insurance company immediately paid to 
plaintiff the full life insurance benefits due on each of the seven policies, but the 
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company denied liability upon the provision for double liability in case death 
results solely through external, violent and accidental means. 

The defendant sets out nine errors relied upon for reversal, which cover 
every phase of the case. The plaintiff insists that there is no provision in any of 
these policies which renders them void in case the insured is violating the law 
at the time of his death, nor is there any provision which involves the question 
whether the insured came to his death during the commission of an offense. 6 
Couch, Cyclopedia of Insurnace Law, § 1236; Piotrowski v. Prudential Ins. 
Co., 141 Mise. 172, 252 N.Y.S. 313. 

The plaintiff also calls to our attention that the deceased was wearing bifocal 
glasses; that the officer had his gun at about his waistline, and that the deceased 
may not have seen the gun at all, and, as some evidence indicates, that the marshal’s 
badge may have been under the bib of his overalls, from which plaintiff argues 
that the deceased may not have known that the marshal was an officer of the law, 
but the evidence does not support this contention on the part of the plaintiff. 

The plaintiff contends that an event which takes place without the fore- 
sight or expectation of the person acted upon must be considered accidental, 
citing. Railway Officials’ & Employees’ Accident Ass’n v. Drummond, 56 Neb. 
235, 76 N.W. 562. The facts in this case show a wanton killing of a young man 
by a pair of holdups, although the young man had stopped his bicycle immediately 
upon their command and did not act to provoke them in any way. 

We are cited to many similar cases. In DeMello v. John Hancock Mutual Life 
Ins. Co., 281 Mass. 190, 183 N.E. 255, the deceased was a fisherman and was shot 
by a bullet from a rapid-firing gun of United States coast guards for violating 
the National Prohibition Act. He carried a policy providing for double accidental 
death benefits. The coast guard did not intend to kill or wound any one, but fired 
low at the hull of the boat to disable it. The court is of the opinion that the death 
was not incurred by accidental means. He was shot and killed while engaged in 
the transportation of liquor in violation of the federal statute, and it is held to be 
contrary to public policy to permit a recovery in such case. 

It is said that, in suits on accident policies insuring against the risk of death 
from external violence and accidental causes, mere proof of death will not suf- 
fice, but plaintiff must also prove that the death was accidental. The true rule is 
that, where plaintiff’s proof shows a violent death, and does not show it to have 
been self-inflicted, his case is prima facie made out, because suicide will not be 
presumed. This statement is taken from Boggan v. Provident Life & Accident 
Ins. Co., 5 Cir., 79 F.2d 721. If, however, the evidence shows not merely a death 
by shooting, but that death occurred as the result of an encounter, then it is incum- 
bent upon the plaintiff to take the initiative again and show by other evidence 
that the death was accidental, citing Mutual Life Ins. Co. v. Sargent, 5 Cir., 51 
F.2d 4; Scales v. Home Life Ins. Co., 5 Cir., 89 F.2d 580; Metropolitan Life Ins. 
Co. v. Roma, 97 Colo. 493, 50 P.2d 1142 (involving the death of a bootlegger). 


Let us now examine a leading case where a homicide is held to be an acci- 
dent. Such is the case of Employers’ Indemnity Corporation v. Grant, 6 Cir., 271 
F. 136, 20 A.L.R. 1118, in which a passenger conductor endeavored, as his rules 
required him to do, to get a passenger out of the toilet room when the train was 
approaching a terminal junction. The passenger refused to unlock the door and 
refused to come out. The conductor went into the express car and got a revolver 
to scare the passenger. He climbed up on the arm of the car seat and tapped 
lightly on the glass top of the toilet, and ordered the passenger to come out. As 
soon as the conductor’s head could be seen through this glass, the passenger shot 
the conductor dead. The conductor did not know that the passenger had a revolver. 
In this case death was held to be accidental, for the conductor did not have any 
reason to anticipate that he would be killed. 

[1] It is well established by cases herein cited that, when an insured did not 
make an assault, nor was his death in any way due to his own misconduct, such 
death may be held to be accidental if it resulted from something unusual, which 
took place without the foresight or expectation of the insured, and could not 
have been reasonably anticipated by him. 

But, on the other hand, when the insured was the aggressor, and made such an 
attack on another as would naturally invite a deadly encounter, and if the aggressor 
is killed as the probable consequence of such assault, his death cannot be regarded 
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as accidental, since he voluntarily put his life at stake, and deliberately took the 
chances of getting killed. O’Bar v. Southern Life & Health Ins. Co., 232 Ala. 459, 
168 So. 580. 

An unusual case was that in which a husband was electrocuted for murdering 
his wife, and suit was brought on the ground that his death was accidental. The 
court held in Diamond v. New York Life Ins. Co., D. C., 42 F.2d 910, that he 
could reasonably have anticipated that his death would ensue as the result of such 
act, and that his death was not a remote probability. 

The cases appear to be clear on the following propositions: Did the insured 
have any reason to helieve that the slayer had a dangerous weapon, which he 
intended to use? If he did not, the death might be held to be accidental. Did 
the insured make a vicious and unprovoked assault upon an officer who was 
attempting to arrest him? If he did, it has been held in many cases that the 
killing by the person assaulted is not an accident, although the assailant did not 
know that his victim was armed. Meister v. General Accident Corporation, 92 
Or. 96, 179 P. 913, 4 A.L.R. 718, and annotation following; Taliaferro v. Travelers 
Protective Ass’n, 8 Cir., 25 C. C. A. 494, 80 F. 368; Erb v. Commonwealth Mutual 
Accident Co., 232 Pa. 215, 81 A. 207; Price v. Accidental Life Ins. Co., 169 Cal. 
800, 147 P. 1175; Mid-Continent Life Ins. Co. v. Dunnington, 177 Okl. 484, 60 
P.2d 1047; Mutual Benefit Health & Accident Ass’n v. Ryder, 166 Va. 446, 185 
S.E. 894. 

{2] The shooting in the case at bar does not appear to the court to come 
within any of the very liberal definitions of the word “accident,” as found in our 
decisions. 

It appears that the insured not only commenced the assault, but provoked 
and invited violence, and was advancing in a threatening manner upon an officer 
of the law at the time he was shot. He should have anticipated and expected the 
reasonable consequences of his acts. 

In our opinion, the court erred in overruling the defendant’s motion for a 
directed verdict. 

Reversed. 


ROBINSON v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Court of Chancery of New Jersey. March 25, 1938. 


198 Atlantic Reporter 192. 
1. EXAMINATION. 

Evidence that insured submitted to an examination by insurer’s physician, and 
that insurer obtained a report from insured’s physician respecting his physical 
condition, precluded insurer from relying on alleged failure to submit “due proof” 
of permanent disability as a ground for avoiding liability therefore under life 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. EVIDENCE. 

An insured, who manifested few objective symptoms of the mental illness 
for which disability benefits under life policy were sought, who was_ physically 
active, engaged in business on behalf of his wife during period of alleged disability, 
applied for additional insurance denying that he had been suffering from phy sical 
or mental ill health, and applied for automobile licenses for a succession of years 
during which he stated he was suffering no physical or mental ill health, was not 
entitled to recover total permanent disability benefits under life policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Suit by Rube Robinson against the Equitable Life Assurance Society of the 
vee States for specific performance of disability provisions of a life insurance 
policy. 

Decree for defendant. 

Herbert J. Kenarik, of Newark (Thomas Glynn Walker, of Newark, of coun- 
sel), for complainant. 

Collins & Corbin, of Jersey City, for defendant. 

Ecan, Vice Chancellor. 

The specific performance of a contract, or policy, of life insurance is sought 
by the complainant against the defendant. Policy numbered 8502785, in the sum 
of $10,000, under date of June 25, 1931, was issued by the defendant upon the life 
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of the complainant. The beneficiary named in the policy is the complainant’s 
wife, Anna Robinson. It contains a provision for total and permanent disability, 
which reads as follows: 

“Upon receipt of due proof as hereinafter provided that the Insured, while 
said policy and this Disability provision were in force and no premium thereunder 
in default, became totally disabled or hereinafter defined due to bodily injury or 
disease before the anniversary of the Register date of said policy upon which 
the Insured’s age at nearest birthday is 60 years and that such Total Disability 
has existed continuously for at least four months, the Society will, subject to 
the conditions set forth below, presume such Total Disability to be permanent and 

“(a) Waive payment of all premiums upon said policy and all additional 
premiums for this Disability provision falls due after the commencement of such 
Total Disability and during its continuance, except that no premium falling due 
more than one year prior to receipt at the Home Office of the Society of written 
notice of claim shall be waived; and 


“(b) Pay to the Insured for the fourth and each subsequent completed 
month of such Total Disability during its continuance of a monthly Disability 
Income of One Hundred dollars a month, provided, however, that no income shall 
be payable for any period of Total Disability more than one year prior to receipt 
at the Home Office of the Society of written notice of claim. The first payment 
hereunder shall be made upon receipt of such due proof and an additional payment 
upon the completion of each additional month of such Total Disability during its 
continuance.” 


The policy also defines “disability” as follows: “Definition. Disability is total 
when it prevents the Insured from engaging in any occupation for remuneration 
or profit. The entire and irrecoverable loss of sight of both eyes, or the severance 
of hoth hands at or above the wrists, or of both feet at or above the ankles, or 
such severance of one entire hand and one entire foot, shall be deemed Total 
Disability hereunder.” 

During the month of October, 1931, the complainant became ill in New York 
City and received medical attention. He went to Atlantic City, and while there, 
collapsed. His doctor ordered him to bed. He remained therein for several days 
Upon his return to his home in New York City, he was attended by Dr. Talmadge. 
The doctor advised a trip to Florida. He went, and remained there about a month, 
and returned to his home in New York City. He was at home for a period of a 
month, when he returned to his business, the dress industry. He had been engaged 
in that business from his early manhood. His age, at the time of the hearing, was 
forty-one years. 

In the month of June, 1932, while proceeding to his place of business, he was 
taken ill. Returning to his home, he was attended by Dr. Blakeslee, a neurologist, 
who advised him to return to his work. He did so the following day. He occa- 
sionally visited Dr. Blakeslee for treatment until the end of the year 1932.  Fol- 
lowing the advice of Dr. Blakeslee, he went to Florida for a rest in January, 1933. 
He remained there a short while and returned to New York. He was then 
examined by Dr. Blakeslee, after which he returned to his work. He, in the 
meantime, had been complaining about a “tightening of, and a very severe pain 
in the head.” Dr. Blakeslee again suggested that he leave town and rest. Hé¢ 
then went to the Adirondack Mountains, in New York State, and he remained 
there for a time. Then becoming “panicky,” he returned to New York. He was 
then again examined by Dr. Blakeslee, who advised him to remain away from busi- 
ness and stay at home and relax. He followed the advice and relaxed until the end 
of October, 1933. Then Dr. Blakeslee again examined him, and the following day 
he was taken to the Aurora Health Farm, Mendam, N. J. He remained there, 
in hed, for four weeks. He then returned to his home in New York City, and was 
attended by a Dr. Moreno. That was in January, 1934. He was confined to his 
home for two or three weeks. During that time he had hallucinations about his 
wife running around with other men; and he wanted “to commit suicide.” At the 
end of three weeks, upon the advice of Dr. Moreno, he was removed to Rye Beach, 
N. Y. He remained there for about three months, during which time Dr. Moreno 
visited him several times a week. During that period, complainant felt that he was 
“being mistreated,” and “was being sent away somewhere,” and “refused to eat.” 
He said: “They tried to feed me by force. I had lost about sixty pounds. IT hadn't 
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had my hair cut in maybe three or four months. I didn’t shave, and I didn’t bathe. 
I was used to bathing twice a day, morning and evening showers.” 

On May 30, 1934, he left Rye Beach and went to Verona, N. J., where he was 
visited by Dr. Moreno once or twice a week, until the end of December, 1934, when 
he returned to New York. While at Verona, he took long walks. He returned to 
New York City in December, 1934. From then on, he took trips to the seashore, 
and he indulged in fishing, and other forms of recreation. During all the time that 
he was under the care of Dr. Moreno, he complained about pains and pressure in 
his head. During the Easter period of 1935, upon the suggestion of Dr. Moreno, he 
started to drive an automobile and “found driving great relaxation”—he “ completely 
loosened up.” 

In June, 1936, he went to Fourth Lake, in the Adirondacks, where he remained 
twelve or fourteen weeks, when he returned to New York. He testified to his pres- 
ent condition as follows: 

“A. Well, I still have some of the fears left. I still fear that one day I am 
just going to pass out of the picture. 

“Q. And what others, if any? A. I hate to say it, because my wife doesn’t 
know it, to tell you the truth, but she thinks I feel a little bit better. But I get 
terrible terrible head pains in the head. 

“OQ. How do they feel? Describe them for us. A. It is a sensation as though 
the head fills up, as though your head is bursting, as though a knife is cutting 
down through the center of your head right down to your neck. I try to relax to 
deaden the feeling I get, and it feels as though my head was just going to blow 
up. 

The complainant’s firm liquidated during 1933, the time he was at the Aurora 
Health Farms, Mendam, N. J. He alleges that he has not been engaged in any 
business since August, 1933. 

The defendant paid the complainant disability benefits under the policy from 
December, 1933, to the month of May, 1936, after which it refused to make pay- 
ments, contending that the complainant was not totally and permanently disabled 
within the meaning of the provisions of the policy during the months of May 
and June, 1936; and, also, for the further reason that the complainant had failed 
to abide by the terms of his contract, in failing to submit due proof of his disability 
in accordance with the terms of the policy. The provisions of the policy dealing 
with the manner of submitting proof provide: “Due proof of such total disability 
must be received at the Home Office of the Society while said policy and this 
disability provision are in force or before the expiration of one year after default 
in payment of premiums, or if there be no default, not later than one year from 
the maturity of said policy.” 

The points for determination are: (1) Did the complainant submit to the 
defendant proof of total and permanent disability as defined in the policy? (2) 
If such proof was submitted, was it sufficient to establish the right of the com- 
plainant to disability? (3) Was the complainant totally and permanently disabled 
within the meaning of the disability clause of the policy? 

The policy, inter alia, provided: “Recovery from Total Disability. The Society 
shall have the right at any time during the first two years after receipt of such 
proof of the continuance of such Total Disability. If satisfactory proof is not 
furnished, or if it appears at any time, that such Total Disability has terminated, 
no further premiums will be waived and no further Disability Income payments 
will be made on account of such Total Disability.” 

{1] There is in evidence (Exhibit D-8) a letter dated April 21, 1936, written 
by the complainant’s counsel, Mr. Herbert J. Kenarik, which reads as follows: 

“IT understand that you have been calling at the Robinson home and have 
threatened to discontinue the disability payments. 

“I would like to know on what basis and what justification you have for such 
threats. 


“If you desire to interview Mr. Robinson, I would be glad to arrange such 
an interview at my office. I know of no provision in the policy which requires 
your policy-holder to subject himself to interviews. If it is an examination you 
desire, let me know that, too.” 

That letter was replied to on April 29, 1936, as follows (Exhibit D-9) : 

“Your letter of April 21st relative to the above claim, has been received. 
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“We wish to advise that any investigations we think necessary will be con- 
ducted in this case. We also wish to state that we know of no threats which were 
made in this case. 

“In view of your offer to have Mr. Robinson examined, we suggest that you 
have him call at this office on Tuesday, May 5, between 11 and 12 o'clock for a 
physical examination. 

“We regret that our actions in reviewing this claim should have caused any 
confusion, but we respectfully contend that whatever inspections we care to make 
are within our province.” 

Another letter thereafter was written by Mr. Kenarik to the company, dated 
June 6, 1936, as follows (Exhibit D-10): 

“I have not as yet received your check in the sum of $100.00 for my client, 
Reuben M. Robinson, with reference to the above. Same usually appears on the 
first of the month. 

“Will you please give this your very immediate attention.” 

On June 9, 1936, the company wrote to Mr. Kenarik as follows (Exhibit D-i1) : 

“We have received your letter dated June 6, relative to the disability claim 
referred to above. 

“Upon referring to our file covering this case we note that we wrote to you 
on April 29, and requested that you have your client call at this office, on May 5, 
for a medical examination. However, the appointment was not kept, and we do 
not appear to have been given the courtesy of a reply. 

“We regret to state that we shall be unable to release further checks in pay- 
ment of this claim until the requested examination has been made. In this con- 
nection we have made another appointment to have the insured examined at this 
office on Monday, June 15, at 10:45 A. M. 

“We ask that you kindly have the insured call at this office, Room 507, on 
the Fifth floor, at the appointed time mentioned above.” 

On June 15, 1936, the complainant submitted himself for an examination by 
the defendant’s doctor, Dr. Snyder. Dr. Snyder, in substance, found the com- 
plainant in excellent condition mentally and physically. After that examination, 
or on June 23, 1936, the defendant wrote to the complainant’s counsel, Mr. Kenarik, 
as follows (Exhibit D-12): 

“For further information in connection with the above numbered claim we are 
writing to ask that you kindly inform us of the full name and address of the 
physician who is attending the above named insured at the present time. We would 
also like to know just what the insured’s complete address will be for the summer. 

“In addition to the above, the enclosed form should be completed by the 
insured, notarized and returned to this office. 

“Your early attention to the above matters will be appreciated.” 

Mr. Kenarik on June 25, 1936, replied as follows (Exhibit D-13): 

“Replying to yours of June 23rd, the phvsician’s name and address you 
requested is Dr. Jacob L. Moreno of #7 E. 85th Street, New York City. 

“I do not know what the assured’s address will be for the summer since the 
same has not been determined. 

“T call your attention to the fact that the payment which was due the first 
of this month has not as yet been paid and I request that this matter receive 
your immediate attention.” 

On July 2, 1936, Mr. Kenarik also wrote the defendant the following: 

“Disability payments in the above matter are now two months in arrears. 

“Will you please see that checks are forwarded at once?” 

And on July 10, 1936, the company wrote Mr. Kenarik the following: 

“We acknowledge receipt of your letter of July 2 regarding our above men- 
tioned insured. 

“Before we shall be able to release any further checks in connection with 
this claim, we require evidence of the insured’s continued total disability. We 
shall appreciate it, therefore, if you will have the enclosed form #2 completed 
by Dr. Moreno whom we understand is treating the insured at the present time. 

“Prompt attention will be given to the matter upon receipt of this require- 
ment.” 

The defendant claims that it never received any execution of the disability 
claim mentioned in its letter of July 10, 1936, to the complainant. However, it 
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appears that one of the defendant’s inspectors visited Dr. Moreno, and received 
2 report from him as to the complainant’s condition. 

I believe that the examination to which the complainant submitted himself 
by the defendant’s doctor in June, 1936, and the report which Dr. Moreno made 
to the defendant’s inspector complied with the provisions of the policy. It is 
in accord with the principles expressed in the case cited by the defendant of 
Goldman v. New York Life Insurance Co., 115 N.J.Eq. 535, 171 A. 541. 

[2] There is testimony that the defendant’s agents closely watched the 
actions of the complainant. It, in substance, is that the complainant, during 
the time he claimed to be disabled, was very active; that he walked many miles 
daily; that he drove and operated an automobile in congested streets and areas 
in the city of New York, and in the state of New Jersey; and that in the course 
of his driving he visited properties in Hudson county, and in the city of Newark, 
N. J., where his wife had real estate interests; that on those visits, he was 
accompanied by his wife’s partner in her realty holdings. The effect of such 
testimony, the defendant argued, indicates that the complainant, during the 
claimed disability period, was engaged in business for, and in behalf of, his wife. 

The evidence also shows that the complainant while at Fourth Lake, played 
golf, walked, and went fishing, and was engaged in normal activities. 

It further appears that in May, 1933, the complainant applied to the defend- 
ant for an additional $25,000 worth of insurance. In his application for it, he 
stated that he had never been treated for any disease or disturbance to the 
brain or the nerves; never had any vertigo, or dizzy spells; and that he was 
never treated for any disease or disturbance of the heart or blood vessels. His 
application for a license to drive his automobile for 1934 and 1935, which was 
sworn to by the complainant, answered, “No,” to the question: “Have you 
suffered from any physical or mental disease, or been confined to a state 
institution, state hospital, or private institution since April 15, 1933?” The 
same answer, “No,” was made to a similar question in an application for a 
driver’s license for the years 1936 and 1937. When Dr. Moreno examined the 
complainant in December, 1933, he says he found that the complainant was 
suspicious of his wife; felt his food was being poisoned; that his stomach was 
sore and that he had pains “everywhere”; and he felt that nobody could give 
him relief. He presented a picture that was highly hypochondria, since his 
examination showed nothing. The doctor said complainant’s heart and stomach 
were all right; and there was no reason to conclude he had any physical disease. 
He diagnosed complainant’s case as manic depressive psychosis. The doctor’s 
opinion was that if the complaint re-engaged in the dressmaking business, it 
would be detrimental to his physical condition, and cause a recurrence of his 
complaint. He, also, testified that he examined the complaint two months prior 
to the date of the hearing, and found him not fully recovered from his condition. 
He believed that the complainant had improved under his care. He found 
nothing wrong with him except when he had hallucinations. He testified the 
complainant could ride on the subways, operate an automobile, and do other 
things which would occupy his mind; that he could examine buildings to see 
if they needed repairs; make deposits in a bank; and that “it would be good 
for him to be out and around.” Upon being asked whether “a man could cut 
cloth from a pattern in a shop where he did not see any customers,” he said 
he could not answer the question. The doctor felt that the complainant should 
be engaged in an occupation for his benefit; but he did not feel that if he earned 
money in this occupation, it would be good for his condition. 

Dr. Blakeslee testified that when he examined the complainant on June 2, 
1932, he then complained of numbness in his body; that his nerves were on 
edge; that he walked in a daze; that he had heat waves in the stomach; that his 
hands were shaky; that his legs were unsteady; that he had no pep; that he 
lost weight; that he slept poorly; and that he had a throbbing of the head. 
The doctor diagnosed the case as “anxiety depression.” On December 9, 1936, 
he again examined the complainant, and he learned from him that he had not 
worked since August, 1935; that he had been under treatment by Dr. Moreno. 
He said that the complainant was less emotional, although he had a poor day 
occasionally; that he did not have the “panicky” experiences as when he last 
had seen him; that his memory was good for recent and past events; and that 
he claimed then to have no enemies. A neurological examination showed the 
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complainant’s gait to be normal; Rhomberg sinus was negative; co-ordiriated 
tests normal; no ocular palsies; no nystagmus; the fundus were normal; deep 
reflexes were hyperactive and superficial reflexes were active and equal; the 
hearing was normal and a Weber sign was not revealed to the left or right; 
the other cranial nerves were normal; the general sensory examination was 
normal; he weighed 194 pounds; his blood pressure was 150 to 100. The doctor’s 
opinion was the complainant was very much better and very much increased 
in health. Dr. Blakeslee said that as of December, 1936, the complainant's 
condition would not permit him to engage in business because he was suffering 
from a mental disease, which caused him to lose power of proper concentra- 
tion, become emotional, and lose sleep; that it caused him to have ideas that 
he was suffering from a physical disease of the heart, and he became very 
depressed. However, he stated that there was nothing wrong objectively with 
the complainant, and he felt that he would make a complete recovery because 
his experience showd that cases of manic depressive psychosis always did 
recover; that the complainant was well co-ordinated, mentally alert, and anxious 
to return to work. The doctor further said he did not believe it would hurt 
Robinson to manage an apartment house, as he was quite able to do that. He 
further testified as follows: 

“Q. If he had done the things which you have already said, they wouldn't 
hurt him? A. No. 

“Q. Then he isn’t totally disabled from performing any business? A. No, 
I don’t think so. 

“Q. And when you saw him in December, 1936, he wasn’t in such a condition 
as would prevent him from engaging in any occupation for remuneration or 
profit, was he? A. Why, I don’t know what he is doing. I haven’t the slightest 
idea. 

“Q. I am not asking you that, doctor. As of December, 1936, if I remember 
your testimony correctly, you would not say he was prevented as you saw 
him then, from engaging in any occupation for remuneration or profit? A. I 
think that’s true. 

“Q. Do I understand, doctor, from what you saw from the condition you 
found him in in December, 1936, that in your opinion he ought to continue to 
improve? A. Yes, I think so.” 

On behalf of the defendant, Dr. Denker, a specialist in nervous and mental 
diseases, said he examined the complainant in September, 1934, and was present at 
an examination in the office of Dr. Dowd at Newark on October 27, 1936. Dr. 
Denker says he found the complainant, after a complete neurological and psychia- 
trical examination, a well-developed man. The doctor further testified that the 
examination of October 6, 1936, showed the complainant’s condition was normal 
from a neurological and psychiatrical standpoint ; that there was no organic or mental 
impairment of any kind; in his opinion the complainant could engage in business 
for remuneration or profit. 


Dr. Snyder examined the complainant on June 15, 1936. He testified on behalf 
of the defendant, and stated that he found the complainant i in excellent physical con- 
dition. Dr. Beling, a specialist in nervous and mental diseases, examined the com- 
plainant on October 16, 1936, in the office of Dr. Dowd in the city of Newark. His 
examination showed an apparently strong, well-nourished individual; eye grounds, 
pupils, and ocular movements normal. There were no tremors present. His tonsils 
were infected and inflamed, and the throat somewhat congested. There were no 
pathological reflexes of any kind. From a mental standpoint he was well orientated. 
He knew where he was; knew the time of the day; knew the people around him. 
He was coherent and relevant in his conversation and did not exhibit any effects of 
hallucinations or delusions or illusions. He did not exhibit any evidence of mental 
unsoundness. He was rather nervous and somewhat unstable emotionally. He was 
of the opinion that two teeth which were capped and infected made him nervous 
and when eradicated he would get better. His heart was normal. The doctor said 
that infections which are deep in the tonsils are always cause of nervousness, and, 
when eradicated, these symptoms disappear. There was nothing in his mental con- 
dition which would prevent him from carrying out his occupation. He could engage 
in the dressmaking business which consisted of cutting of cloth for women’s dresses, 
making of patterns, supervision and management of employees, as well as the sale 
of dresses. He had no physical disability, mental or otherwise, which prevented 
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him from dealing in real estate, from looking at apartment houses, collecting rents, 
or supervising repairs. At the time-he- examined him he had no disability 
whatsoever that would prevent him from engaging in any occupation for remunera- 
tion or profit. 

Dr. Lawrence M. Collins, a specialist in mental diseaes, from Greystone 
Park, Morris Plains, N. J., testified that he examined the complainant on 
January 16, 1937, and found him quite orderly, agreeable, and co-operative 
throughout the examination, and presented no physical stigmata or degenera- 
tion of any kind. He answered questions promptly and relevantly. He was 
negative for nervous or mental disease, and could find no reason why he could 
not return to work in the dressmaking business. There was no reason why 
he could not walk along the busy streets in New York, nor ride in a subway, nor 
drive an automobile. He could carry on such activities as buying and selling 
real estate, looking at apartment houses, and collecting rents, supervising such 
apartment houses, dealing with bank officials in financial matters, and having 
conferences with lawyers. At the time he examined the complainant, he had 
no disability which would prevent him from engaging in any occupation for 
remuneration or profit. 

The solicitor for the complainant arranged for the defendant’s doctors to 
examine the complainant in the Newark office of Dr. Ambrose F. Dowd, a 
neurologist. Dr. Dowd’s examination was made in the presence of Drs. Beling 
and Denker. However, Dr. Dowd was not called by the complainant to testify. 
That seems significant. 

All the doctors, who testified in behalf of the defendant, stated that the com- 
plainant was not suffering from any mental or physical disability, and in their 
opinions was able to perform many duties in the dress business and engage in a 
variety of work for remuneration or profit. 

[ have recited at great length the testimony submitted on behalf of the 
complainant’s contention, and, to a similar extent, the defendant’s evidence 
disputing the complainant’s claims, because of the conflicting evidence. The 
situation herein is purely factual 

The complainant’s attitude has not created an impression favorable to him. 
His credibility has been seriously impaired. His application for $25,000 addi- 
tional insurance, wherein he denied that he had been suffering from physical 
or mental ill health, and his answers to his application for automobile licenses 
for the years 1934, 1935, 1936, and 1937, wherein he stated he was suffering no 
physical or mental ill health, all of which was at variance with his testimony 
in this proceeding, lead me to the conclusion that his testimony lacks sincerity 
and is questionable and doubtful. Where, in his story of his ills and conduct, 
can the line between what is true and what is false be drawn? His state- 
ments to his attending physicians were evidently accepted by them for their 
face value. Their conclusions as to his mental condition were undoubtedly to 
a large extent formed from the information he furnished them. I cannot 
resist the inference that a large part of the information as to his alleged 
illness which the complainant gave to his doctors was exaggerated, and sub- 
mitted by him to them for the purpose of enlisting their support of gis claim 
for benefits under the policy. The testimony shows that the complainant had 
little, or no, objective symptoms. As above observed, every doctor of the 
defendant testified that the complainant was normally sound, while his own 
doctors declared that his condition was improved. 

I am not impressed with the contention of the complainant’s doctors that 
he cannot engage in his former business of dressmaking: That of cutting 
cloth for women’s dresses, making patterns for the same; supervision and 
management of employees engaged in that business, as well as the sale of 
dresses. Such activities, I am satified, are no more onerous, and no more of 
4 strain upon one’s physical or mental weakness, than the activities which the 
evidence shows the complainant engaged in during the periods of his alleged 
illness. His daily activities indicated the expenditure of considerable energy; 
and his business and social movements were varied and unquestionably natural 
and conformed entirely with the established norm. 

The complainant, without doubt, has been ill; and the defendant has com- 
pensated him for the period of his illness; but I feel that it, the defendant, was 
justified in its refusal to make further payments under the policy, because of 

- 
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want of proof of total and permanent disability. I am satisfied that the com- 
plainant is not permanently disabled within the meaning of the disability 
clause in the policy. 

Under the circumstances, I shall advise an order to conform with the views 
herein expressed. 


McQUADE v. PRUDENTIAL INS. CO. OF AMERICA. (two cases). 
Municipal Court of City of New York, Borough of Queens, Sixth District. 
Feb. 25, 1938. 

2 New Yok Supplement (2d) 647. 

6. VOLUNTARY EXPOSURE.. 

The death of insured, voluntarily placing himself in position where he could 
foresee natural and probable consequences of his act, is not result of “accidental 
means” within life policies insuring against death from injuries caused by such 
means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

7. ACCIDENT. 

Whether insured’s death was result of “accident” within policies insuring 
against accidental death depends on whether such result was unforeseen, 
nexpected, extraordinary, and unlooked for mishap according to average man’s 
point of view. 

(For other cases, see Insurance, Dec. Dig. § 449.) 

8. ACCIDENT. 

An accident causing diseased condition, which, together with accident, 
resulted in injury or death, or accident resulting in injury or death of one 
suffering from disease having no casual connection with such result, must 
be considered sole cause thereof within policies insuring againt accidental death, 
but accident at time of which there existed disease, which, co-operating with 
accident, resulted in injury or death, cannot be considered sole cause thereof 
or cause independent of all other causes. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

9. ACCIDENT. 

Insured’s death or injury, resulting from his voluntary act, every detail of 
which was usual and intended, so that nothing was unforeseen except such 
result, was not caused by “accidental means” within policies insuring against 
death as result of such means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

10. PRESUMPTION. 

In detemining insurer’s liability under policy providing for double indemnity 
in case of insured’s accidental death, insured is presumed to have intended 
natural and probable consequences of his acts. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

11. ACCIDENT. ; 

An occurrence, naturally and probably resulting from situation in which 
person voluntarily places himself, under unforeseeable circumstances, is not 
“accident” within insurance policy providing for double indemnity in case of 
accidental death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

12. DISEASE. 

Recovery may be had on policy insuring against accidental death where 

insured died as result of dormant disease rendered dangerous by accident. 
(For other cases, see Insurance, Dec. Dig. § 454.) 
15. DISEASE. 

Insured’s disease or infirmity, to prevent recovery on accident insurance 
policy, must be so considerable or significant that it would be characterized 
as such in common speech of men. 

(For other cases, see Insurance, Dec. Dig. § 454.) 
14. DISEASE. 
An insurer may be relieved of liability under policy insuring against dis- 
* 
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ability or death resulting from injuries sustained through accidental means, 
if there existed in insured such an acute idiosyncratic condition of mind or 
body predisposing him to injury as to constitute disease. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Actions by Emma McQuade and Joan McQuade, respectively, against the 
Prudential Insurance Company of America to recover accidental death benefits 
under life insurance policies. On defendant’s motion to appoint a referee 
to take the depositions of certain witnesses as to circumstances surrounding 
insured’s death for use in opposition to plaintiffs’ motion for a summary judg- 
ment. 

Defendant’s motion granted. 

David Wills, of Flushing, for plaintiff. 

Solon Weit, of New York City, for defendant. 

Perr, Justice. 

This is a motion pursuant to section 307 of the Civil Practice Act and rule 
120 of the Rules of Civil Practice for an order appointing and designating an 
official referee to summon and take the depositions of Dr. Howard Neail, 
assistant medical examiner, a detective, a policeman, and several other witnesses 
to certain circumstances surrounding the death of Lawrence McQuade; such 
depositions to be used by the defendant in opposition to plaintiffs’ motion for 
summary judgment. 

The actions were brought by the plaintiffs to recover alleged accidental 
death benefits claimed to be due pursuant to the terms and provisions of life 
insurance policies. 

The plaintiffs alleged that the insured, Lawrence McQuade, died as a result 
directly and independently of all other causes of bodily injury effected solely 
through external, violent, and accidental means. In the moving affidavit for 
summary judgment, the plaintiffs allege that the insured engaged in a fist 
fight with one William Mellisinos; that the insured was struck a blow which 
caused him to fall; that upon being taken to the hospital he was pronounced 
dead; that prior thereto the insured was enjoying good health. 

The defendant company states that it is its intention to show, in opposition 
tc the motion for summary judgment, by the testimony of Dr. Howard Neaill, 
the assistant medical examiner of the city of New York and Queens county, 
that he performed an autopsy upon the deceased insured; that the examination 
showed the presence of a fair amount of alcohol in the insured’s brain; and 
that the insured had nothing more than superficial abrasions; that death was 
not due to any accident, but was caused by shock and acute alcoholism. 

The defendant’s affidavit alleges its intention to show by the testimony 
of other witnesses sought to be examined that the insured had indulged in a 
large quantity of whisky and beer at a certain time and place; that he had 
allegedly started the quarrel; and other facts and circumstances material upon 
the issue of “accidental death” as defined within the provisions of the insurance 
policy. 

1, 2} The general rule is that where a person not a party, whose affidavit 
or deposition is necessary for use upon a motion, refuses to make an affidavit 
of facts which the party desiring hils testimony believes are within his knowl- 
edge, his testimony may be taken by deposition. Civil Practice Act, § 307. In 
accordance with this statutory provision, rule 120 of the Rules of Civil Practice 
provides, in part as follows: 

“Where a party intends to make or oppose a motion in a court of record 
and it is necessary for him to have the affidavit or deposition of a person not a 
party to use on the motion, the court or a judge authorized to make an order 
in the case may make an order appointing a referee to take the deposition 
of such person. The order must be founded on proof by affidavit that the 
applicant intends to make the motion, or that notice of a motion has been 
given which the applicant intends to oppose. The affidavit must specify the 
nature of the action and must show that the deposition is necessary thereon and 
that such person has refused to make an affidavit of the facts which the appli- 
cant verily believes are within his knowledge. * * * The person to be examined 
may be subpcenaed and compelled to attend as on a trial and may be cross- 
examined by the party on whose attorney the notice has been served. The 
deposition must be taken by question and answer and be subscribed by the 
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witness and must be delivered to the attorney for the party who procured the 
order unless such order provides a different disposition thereof.” 

This provision covers all cases where a party wishes to use a deposition 
upon a motion, whether before or after judgment, O’Connor v. McLaughlin, 
80 App.Div. 305, 80 N.Y.S. 741; and it applies to a motion in a court of record 
either in an action or in a special proceeding, Carmody’s New York Practice, 
Vol. 1, page 574. 

[3] The plaintiffs raised the objection that the defendant has not shown 
that the depositions are necessary. Such objection would be valid if by 
“necessary” were meant absolutely essential. This was not the intention of the 
Legislature. The word “necessary” has been held to mean merely “needful” 
and not “indispensable.” Terry v. Ross Heater & Mfg. Co., Inc., 180 App.Div. 
714, 715, 167 N.Y.S. 747. The persons herein sought to be examined before trial 
in support of the motion apparently have knowledge of the facts and circum- 
stances surrounding the death of the insured, and such information and facts 
are relevant in the instant application. Reiss et al. v. Ballard Realty & 
Mortgage Corporation, 150 Misc. 34, 269 N.Y.S. 631. 

In the early leading case of Wallace v. Baring, 2 App.Div. 501, 37 N.Y.S. 
1078, 1079, a similar application was made. The Appellate Division held: “Such 
a deposition is simply an affidavit by a person, not a party, who will not 
voluntarily testify to facts within his knowledge, which, if necessary for the 
use of a party to an action upon a motion, the court can compel him to give. 
Under such an order, however, we can find no warrant for the issuing of a 
subpoena duces tecum.” 

[4] The statute does not authorize a fishing examination to ascertain 
whether a person may or may not know something material to be proven on the 
motion, nor does it authorize an examination upon the genuine merits of a 
controversy. Carmody’s N. Y. Practice, Vol. 1, p. 576. 

[5] The granting of the order lies in the discretion of the court or judge, 
rule 120 of the Rules of Civil Practice, if the order is granted, the person to 
be examined may be subpcenaed and compelled to attend as on a trial. He 
may be cross-examined by any party on whose attorney the notice has been 
served. The deposition must be taken by question an answer and must be sub- 
scribed by the witness, and may be used upon the motion in aid of which it 
was taken. 

[6] It has been repeatedly held by the courts of the state that where the 
insured voluntarily places himself in a position where he could foresee the 
natural and probable consequences of his act, his death is not the result 
of accidental means within the meaning of the terms of policies similar to the 
one in suit. The word “accidental,” as used in a policy of life insurance, 
has been defined in numerous cases. 

In Manno v. Metropolitan Life Insurance Co., 139 Misc. 848, 249 N.Y.S. 471, 
472, the court held: 

“The courts of other states and the federal courts have held that, where one 
acts as the aggressor in an attack, under circumstances which would render 
a homicide likely as the result of his own misconduct, death was not accidental 
within the meaning of similar clauses, in life insurance policies. Taliaferro v. 
Travelers Protective Ass’n of America (C.C.A.) 80 F. 368; Clay v. State Ins. 
Co. of Indianapolis, 174 N.C. 642, 94 S.E. 289, L.R.A.1918B, 508 : Hutton v. 
States Accident Ins. Co., 267 Ill. 267, 108 N.E. 296, L.R.A.1915E, 127, Ann.Cas. 
1916C, 577; Occidental Life Ins. Co. v. Holcomb (C.C.A.) 10 F.2d 125; Meister 
v. General Accident Corporation, 92 Or. 96, 179 P. 913, 4 A.L.R. 718:Price v. 
Occidental Life Ins. Co., 169 Cal. 800, 147 P. 1175: Postler v. Travelers Ins. Co., 
173 Cal. 1, 158 P. 1022; Prudential Casualty Co. v. Curry, 10 Ala.App. 642, 65 
So. 852. Where one was the aggressor and struck another, injuring his own hand, 
while striking and dying from blood poisoning as a result, he was not killed 
by accidental means. Fidelity & Casualty Co. of New York vy. Stacey’s 
— (C.C.A.) 143 F. 271, 5 L.R.A.(N.S.) 657, 6 Ann.Cas. 955.” (Italics 
ours. 

Gaines v. Fidelity & Casualty Co. of New York, 111 App.Div. 386, 97 N.Y.S. 
836, 838, affirmed in 188 N.Y. 411, 81 N.E. 169, 11 Ann.Cas. 71, is directly in 
point. In that case the insured struck one Connors a blow and called Connors 
vile names. In retaliation, Connors drew a pistol and killed the insured. The 
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court said: “The testimony quoted is quite sufficient to justify the conclusion 
that the deceased came to his death as the result of an assault committed by 
him upon the person of Connors, and that the shooting which followed it was 
the direct result of the assault, and that the injuries inflicted upon the deceased, 
and which caused his death, were intentional and not accidental. These facts, 
by the express terms of the policy, deprived the beneficiary of any right 
to recover upon the contract.” 

[7] In the strictest sense, and dealing with the region of physical nature, 
there is no such thing as an accident. The point of view of the coure in fixing 
the meaning of an accident under this type of contract must not be that of a 
scientist; it must be that of the average man. Such a man would say that the 
direct result, so tragically out of proportion to its trivial cause, was something 
unforeseen, unexpected, extraordinary, an unlooked for mishap, and so an 
accident. This test—the one that is applied in the common speech of men— 
is also the test to be applied by courts. Lewis v. Ocean Accident & Guarantee 
Corporation, Ltd., of London, England, 224 N.Y. 18, 21, 120 N.E. 56, 57, 7 
A.L.R. 1129 

{8] Three general rules applied by the court in this type of contract are: 
(1) When an accident caused a diseased condition, which together with the 
accident resulted in the injury or death complained of, the accident alone 1s 
to be considered the cause of the injury or death; (2) when at the time of the 
accident the insured was suffering from some disease, but the disease had no 
causal connection with the injury or death resulting from the accident, the 
accident is to be considered as the sole cause; (3) when at the time of the 
accident there was an existing disease, which, co-operating with the accident 
resulted in the injury or death, the accident cannot be considered as the sole 
cause or as the cause independent of all other causes. Smith v. Massachusetts 
Bonding & Ins. Co., 207 App.Div. 682, 202 N.Y.S. 857, affirmed without opinion 
241 N.Y. 558, 150 N.E. 554. 

[9] Death or injury resulting from a voluntary act of the insured, every 
detail of which was usual and intended, so that nothing was unforeseen except 
the aes injury, was not caused by accidental means. Appel lt Etna 
Life Ins. 86 App.Div. 83, 83 N.Y.S. 238, affirmed 180 N.Y. 514, 72 N.E. 1139. 

110, ity, In dete rmining liability under a policy providing for ‘double indem- 
nity in case of an accidental death, a person is presumed to intend the natural 
and probable consequences of his acts. An occurrence which naturally and 
probably results from a situation in which a person voluntarily places himself 
under foreseeable circumstances is not an accident within policy providing for 
double indemnity in case of accidental death. Thus, the death of the insured, 
shot by a police officer attempting to effect arrest of the insured, fleeing after 
the commission of a felony was not an accident within the policy providing for 
jouble indemnity in case of “accidental” death. Piotrowski v. Prudential Ins. 
Co. of America, 141 Misc. 172, 252 N.Y.S. 313; Fabian v. Prudential Ins. Co., 
139 Misc. 640, 249 N.Y.S. 1; Manno v. Metropolitan Life Ins. Co., 139 Misc. 848, 
249 N.Y.S. 471. 

12, 13] Similarly, no recovery may be allowed where the insured dies of 
heart trouble, aggravated by an injury received in a railroad accident, for the 
reason that where an existing disease, co-operating with an accident, results in 
death, it cannot be said that the insured died as a result of the accidental 
injury, independently — exclusively of all other causes. Smith v. Massachu- 
setts Bonding & Ins. 207 App.Div. 682, 202 N.Y.S. 857, affirmed 241 N.Y. 
558, 150 N.E. 554. If = disease is dormant and harmful only if it should 
become progressive, and it is rendered dangerous by an accident, recovery may 
be had. Silverstein v. Metropolitan Life Ins. Co., 254 N.Y. 81, 171 N.E. 914. 
Under the Silverstein decision, the court ruled that an ulcer as trivial and benign 
as an uninfected pimple is at most a tendency to an infirmity, and not an 
infirmity itself. Disease or infirmity to prevent recovery on accident policy must 
be so considerable or insignificant that it would be characterized as such in com- 
mon. speech of men. Eastern Dist. Piece Dye Works vy. Travelers Ins. Co., 
234 N.Y. 441, 453, 138 N.E. 401, 26 A.L.R. 1505. 

[14] Under a policy insuring against disability or death resulting directly 
and independently of all other causes from bodily injuries sustained through 
external, violent, and accidental means, an insurer may be relieved of liability 
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if there existed in the insured an idiosyncratic condition of mind or body pre- 
disposing the insured to injury, which condition is so acute as to constitute a 
disease. A chronic and progressive nephritic condition existent for three years 
is an idiosyncratic condition of this degree and nature. Accordingly, an 
insurer was not held liable where it appeared that the insured died twenty 
dd@ys aftér having been involved in an automobile accident, but that the 
immediate cause of his death was not his accidental injury, but the nephritic 
condition above described. McMartin et al. v. Fidelity & Casualty Co. of New 
York, 264 N.Y. 220, 190 N.E. 414. 

[15] For strict procedural purposes, in determining this motion, it is 
unnecessary to decide the difficult questions of law which may be involved in 
the trial of this action. The defendant need not prove its defense as a matter 
oi law in order to obtain intermediary relief which it seeks by the present 
motion. The testimony sought to be elicited from the witnesses may tend to 
prove the facts showing that the insured did not sustain the bodily injuries 
which would come within the provisions of a claim for double indemnity benefits. 

For the foregoing reasons, the defendant’s motion for an order under 
section 307 of the Civil Practice Act and rule 120 of the Rules of Civil Practice 
be, and the same hereby is, granted in all respects. Submit order. 


KREINOWITZ v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Term, Second Department. Feb. 18, 1938. 
2 New York Supplement (2d) &26. 
1. INCONTESTABILITY. 

A life policy clause that policy shall be incontestable after two years from 
its date of issue is not a bar to defense that due proof of death was not filed. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. PROOF OF DEATH. 

An insurer is not obliged to pay on life policy until proofs of death are submit- 
ted. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

3. DUE PROOF. 

The words “due proof,” within life policy requiring insurer to pay upon due 
proof of death, mean not alone sufficiency of proof, but also the timeliness of its 
filing. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4. TIME FOR PROOF. 

Where no period of time is specified in life policy within which proof of 
death should be furnished, law requires that proof should be made within a rea- 
sonable time. 

(For other cases. see Insurance, Dec. Dig. § 539[1].) 

5. PROOF OF DEATH. 

The allegations of complaint and answer in action on life policy that proof 
of death was not filed for 17 months after death, without statetment of attendant 
excusing circumstances, would warrant a holding that delay was unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 539]1].) 

Appeal from City Court of New York, Kings County; Fennelly, Judge. 

Action by Fannie Kreinowitz against the New York Life Insurance Company 
to recover on a life policy. From a judgment for plaintiff, defendant appeals. 

Reversed, and motion for judgment on the pleadings denied. 

Argued February term, 1938, before MacCrate, Lewis, and Conway, JJ. 

Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
of counsel), for appellant. 

Harris Jay Griston, of New York City, for respondent. 

Lewts, Justice. 

Judgment and order unanimously reversed upon the law, with costs to the 
defendant, and motion for judgment on the pleadings denied, with $10 costs. 

The action is on a policy of life insurance issued on June 6, 1935. The bene- 
ficiary is the widow of the insured and seeks to recover the face amount of the 
policy. The complaint alleges that the insured died on January 15, 1936, and 
that on July 9, 1937, the plaintiff furnished the defendant with “due proof of the 
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death” of the insured; that the policy contains a clause that it “shall be incontestable 
after two years from its date of issue except for non-payment of premium and 
except as to provisions and conditions relating to the Disability Benefit.” The 
answer denies that due proof of death was filed and by way of affirmative defense 
alleges that the insured made untrue, false, and fraudulent statements which 
induced the issuance of the policy and that the plaintiff, with others, conspired 
to defraud the defendant “by withholding and delaying the notice to defendant 
of the death of Morris Kreinowitz and the filing with defendant of proofs of 
his death, for a period of over seventeen months, and until after two years from 
the date of issue of the said policy”; that plaintiff's delay was unreasonable; and 
that plaintiff and others “fraudulently conspired to and did lull defendant into a 
sense of security and concealed from the defendant for a period of over seventeen 
months from the date of the death of Morris Kreinowitz the fact of his death 
and the fact that he had suffered from ailments and diseases and had consulted 
and been examined by physicians on account thereof and had been under observation 
and treatment in a hospital on account thereof prior to the application for said 
policy.” 

[1, 2] The incontestability clause is not a bar to a defense that due proof of 
death was not filed. Illinois Bankers’ Life Association v. Byassee, 169 Ark. 230, 
275 S.W. 519, 41 A.L.R. 379. There is no obligation upon the defendant to pay 
until such proofs of death are submitted. Connor v. ‘New York Life Insurance 
Co., 179 App.Div. 596, 166 N.Y.S. 985. In fact, plaintiff in her brief concedes 
that the filing of due proof of death is one of the conditions precedent to the 
bringing of the action. 

[3-6] The words “due proof” mean not alone the sufficiency of the proof, 
but also the timeliness of its filing. Connecticut General Life Insurance Co. v. 
Kornegay, Tex.Civ.App., 93 S.W.2d 164. No period of time having been specified 
within which proof should be furnished, the law requires that the same be made 
within a reasonable time. The allegations of the complaint and answer that proof 
was not filed for seventeen months after death, without a statement of attendant 
excusing circumstances, would warrant a holding that the delay was unreasonable. 
That question, however, can be determined only upon a trial. It was error, there- 
fore, to grant judgment on the pleadings. No opinion. 


LUFTIG et al. v. TRAVELERS INS. CO. (two cases). 

Supreme Court, Appellate Division, First Department. March 18, 1938. 

2 New York Supplement (2d) 904. 
1. WAIVER OF PREMIUM. a 

In determining effect of provision of life policies for waiver of premiums 
in event of total permanent disability of insured, entire policy must be examined 
and all its causes relating to waiver of premium read together, with reference 
to nature of policy as a strict life policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

?. CONSTRUCTION. | , 

The rule that a policy drawn by the insurer must be construed most strongly 
against insurer applies in case of ambiguity in provisions of policy. . 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. PROOF OF DISABILITY. ’ 

A life policy, providing that no premium payment would be required 
during permanent total disability of insured after receipt by insurer of due 
proof thereof, and that, on presentation of valid death claim, nonpayment of 
premium within period of “such disability” would not be construed as default, 
required, as condition precedent to waiver of premium, submission of due proof 
oi total disability during lifetime of insured. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

5. WAIVER. a. 2 Neath ; 

Evidence theld insufficient to justify judgment against insurer on life policy 
on ground that default in premium payment had been waived under provisions 
of policy by total disability of insured. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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6. BURDEN OF PROOF. 

In action on life policy wherein insurer contended that policy had lapsed 
for default in premium payment, beneficiaries had burden to establish con- 
tention that insured was totally and permanently disabled by bodily disease 
and continuously prevented thereby for life from engaging in any occupation 
or employment for wage or profit, so as to effectuate waiver of premium pay- 
ment within provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

Callahan and Glennon, JJ., dissenting. 

Appeals from Supreme Court, New York County. 

Two actions on life policies by Lena Luftig and another against the 
Travelers Insurance Company. From judgments of the Supreme Court, entered 
on a verdict in favor of the plaintiffs in both actions, the defendant appeals. 

Reversed and dismissed. 

Argued before Martin, P. J., and Glennon, Dore, Cohn, and Callahan, JJ. 

Moran, Galli & MeGlinn, of New York City (Bernard J. McGlinn, of New 
York City, of counsel; Louis G. Gall, William J. Moran, and William B. 
Crowell, all of New York City, on the brief), for appellant. 

Lehrich & Lehrich, of New York City (Henry Lehrich, of New York 
City, of counsel; Hyman D. Lehrich, of New York City, on the brief), for 
respondents 

Dore, Justice. 

Defendant appeals from two judgments aggregating $51,682.93 entered 
in plaintiffs’ favor in two actions based upon two policies of insurance issued 
by defendant. The material allegations of the pleadings and the issues tried 
are the same in both actions, except that each action relates to a separate 
policy of life insurance for the face amount of $25,000, one issued May 15 and 
the other May 20, 1929, to one Moe Luftig. Both policies contained the same 
provisions for waiver of premium in the event of total disability, and as such 
provisions are the only ones at issue we shall for convenience refer to the 
policies in the singular number. 

It is conceded: (1) That during the lifetime of the insured defendant never 
received any notice, claim, or proof of disability; (2) that the premiums due 
on one policy were not paid after February 15, 1934, and on the other, after 
May 20, 1935; and (3) that the insured died May 12, 1936. 

Plaintiffs at the trial and on this appeal contend that by reason of the total 
permanent disability of the insured existing continuously from February 1, 
1933, until the date of death on May 12, 1936, the company under the provisions 
of the policy waived all premiums which fell due during such period; that 
accordingly there was no default; and that the plaintiffs established these 
facts by a preponderance of the credible evidence, and as beneficiaries were 
e1ititled to recover the full benefits. 

Defendant contends that plaintiffs failed to sustain the burden of proving 
that the insured was, during the period claimed, totally and permanently dis- 
abled; that the verdict of the jury was against the weight of the credible 
evidence; and that under the policy due proof of total disability was required 
to be submitted to defendant during the lifetime of the insured, and as no such 
proof was offered, the trial court should have granted defendant’s motions to 
dismiss and its motion for a directed verdict. These motions were denied, with 
appropriate exceptions to defendant. 


Plaintiffs rely on the following clause which they claim is unique in this 
policy and which the defendant states has never been construed by this court: 
“Upon presentation of a valid death claim under this contract if it shall appear 
that such total disability began before the anniversary of the contract nearest 
the sixtieth anniversary of the date of birth, and existed continuously up to 
the date of death, failure to pay any premium falling due within the period of 
such disability will not be held to be a default; such premium will be waived 
and if paid will be refunded to the Beneficiary.” Under the terms of this 
paragraph plaintiffs contend that no notice of disability was required during the 
lifetime of the insured, and that this clause differentiates the case from others 
relied on by defendant in which notice was held requisite. The trial court 
adopted plaintiffs’ construction and charged the jury solely on the above- 
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quoted clause of the policy, instructing the jury that if the insured incurred a 
total and permanent disability in February, 1933, which continued until the date 
of his death, the jury must find for plaintiffs, and if he did not, the jury must 
find for defendant. 

[1] Plaintiffs’ contention and the court’s construction of the contract might 
well be correct if the clause above quoted were the only reference in the 
policy to the provisions for waiver of premium in case of total disability. But 
that is not the case. The entire policy must be examined and all its clauses 
relating to waiver of premium on disability read together. At the very outset 
of the policy, immediately after the defendant’s agreement to pay the face 
amount on receipt of due proof of death of the insured during the continuance 
of the contract, we find the following clauses relating) to the payment of 
premiums and the waiver thereof: 

“Premium 

“This contract is issued in consideration * * * of the premium, payable as 
hereinabove stated, * * *. 

“When Payable 

“The first such payment shall be made on the delivery of this contract, and a 
like payment on or before the dates specified above for premium payments in each 
year during the continuance of the contract, but no such payment will be required 
during permanent total disability after receipt by the Company of due proof 
thereof.” (Italics mine.) 

Thus at the very beginning of the policy and in connection with the provisions 
for payment of premiums we find a clause which expressly and without limitation 
provides generally that receipt by the company of due proof of permanent total 
disability is a condition for the waiver of premiums. 

But this is not all. The policy further provides that the contract is. subject 
to “the privileges and conditions recited on the subsequent pages hereof,” and the 
subsequent pages after setting forth various privileges relating to cash and loan 
values, paid-up insurance, etc., has the following relevant provisions : 

“Premium Waiver in Event of Permanent Total Disability 

“Upon due proof submitted during the lifetime of the Insured that since the 
payment of the inital premium upon this contract, before a default in the payment 
of any subsequent premium, and before the anniversary of this contract nearest 
the sixtieth anniversary of the date of birth, the Insured has become wholly dis- 
abled by bodily injuries or disease and will be continuously and wholly prevented 
thereby for life from engaging in any occupation or employment for wage or 
profit, * * * the following benefits will be allowed”: 

1. Waiver of premiums during such disability. 

2. Premiums waived will not be deducted in case of any settlement under 
contract. 

3. Loan and paid-up insurance values will be kept intact. 

(Italics mine.) 

Immediately following these provisions and under the same general caption, 
there then appears the paragraph first above quoted on which plaintiffs rely, which 
states in effect that on presentation of a valid death claim, if it appear that total 
disability began before the age of sixty and existed continuously to death, the 
failure to pay any premium within the period of such disability will not be held 
a default. 

Obviously this clause cannot be read alone as if it were the only provision 
“ respecting waiver of premium in the event of total disaility, nor can it be read, 
torn from its context and detached from the other provisions immediately pre- 
ceding it relating to the same topic, grouped under the same general heading 
and expressly requiring due proof of disability during the life of the insured. 

In construing the contract the nature of the policy itself must be kept in 
mind. This is not a policy providing for payment by the company to the insured 
in his lifetime of any disability benefits whatever. It is strictly a life insurance 
policy denominated in the contract itself “Whole Life Contract, Premiums Pay- 
able for Life,” under the terms of which the company is not obliged to pay any 
insurance whatever to the beneficiaries until after the insured’s death. Keeping 
that fact in mind, the purpose of the clause on which plaintiffs rely becomes 
clear, In the first provision relating to waiver of premium at the very beginning 
of the policy the insured was told one of the special advantages of this particular 
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policy, viz., that if he suffered permanent total disability he would no longer be 
required during his life to pay any premiums “after receipt by the Company of 
due proof” of such permanent total disability. In the subsequent provisions relat- 
ing to the same topic, the policy gives further detailed information of this special 
privilege. What the company will waive is specifically itemized, but for a second 
time the insured is informed that this waiver is conditioned upon “due proof 
submitted during the lifetime of the insured” of the permanent total disability 
on which the waiver is predicated. As, however, the policy was a death benefit 
policy, there was then added the final clause under the same heading as the prior 
paragraph and clearly to be read with it, informing the insured what the company 
would do about the most important thing the insured was interested in, namely, 
the payment to his beneficiaries after his death in case he had suffered total and 
permanent disability that continued till he died. By that clause the insured is 
told that after his death upon presentation of a valid death claim, if it appears 
that “such total disability” began before he was sixty and existed continuously 
to the date of death, his failure to pay any premium falling due within such 
period would not be held a default; the premium would be waived or refunded 
to the beneficiary. It is to be noted that the final clause cannot: be understood if 
read alone. It refers in one place to “such total disability’ and in another to 
“such disability.” The demonstrative adjective used has backward reference to 
the total disability that had just been defined in the paragraph immediately 
preceeding which expressly required “due proof submitted during the lifetime 
of the insured.” 

[2,3] Although the policy was drawn by the company and is to be construed 
most strongly against it, that rule applies in case of an ambiguity in the provisions. 
In this case the policy, read as a whole as it should be read, is clear in its pro- 
visions relating to the topic in question; in two separate places it expressly 
requires due proof of disability during the lifetime of the insured. It can be 
read otherwise only by taking one clause wholly out of its immediate context and 
construing it as if that were the only provision relating to the matter at issue. 
Further, a contract should not be construed so as to place one party wholly at the 
mercy of the other. The trial court’s construction did that very thing, as this 
case abundantly proves. With no notice whatever before death of any claim of 
disability, the company had no opportunity to examine the insured to ascertain 
if the claim was a bona fide one, and accordingly on the trial was powerless 
to produce any medical testimony whatever to dispute the claim made for the 


first time four months after the insured’s death when even an autopsy would 
probably be worthless. 


[4] We conclude therefore as a matter of law that under the proper con- 
struction of the contract and in view of the conceded facts with regard to the 
time when any claim of disability was made, the judgments must be reversed and 
the complaints dismissed. 

[5] We are also of the opinion, after a careful review of the record, that 
the jury’s verdict was against the weight of the credible evidence and may not 
be allowed to stand. Plaintiffs’ testimony consisted of one medical witness who 
had signed the physician’s statement and two other witnesses, Benajmin Freeman, 
the accountant for the DeWitt Hat Company, with which the insured was 
connected as general manager, and the other the designated beneficiary of both 
policies at the date of the insured’s death, the mother of the insured, Lizie 
Luftig. Freeman testified that prior to February, 1933, the insured was regularly ° 
at his place of business but thereafter he was not, that he knew he had no 
business at any place, and testified to the utter inability of the insured to work 
or even to walk or to talk. The manifest untruth of this witness’s testimony 
was proved when on cross-examination he was forced to admit that he saw the 
insured in court in 1935 testifying before a referee, that for some time after Feb- 
ruary 1, 1933, the insured received a salary of $75 a week from the DeWitt Hat 
Company, and that on the hearing before the referee this witness had testified 
that Luftig received $75 a week up to the time he went out of business. The 
DeWitt Hat Company went out of business some time around May or June, 1933. 
It was also shown that the insured on August 28, 1933, verified bankruptcy schedules, 
his signature appearing therein seventeen times, and made “solemn oath that he 
is the secretary of H. Luftig & Sons, Inc.,” the bankrupt corporation. 
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Lizie Luftig testified that in February, 1933, the insured had heart attacks, 
that he would not get up until about twelve o’clock in the day, that she had always 
to accompany him in going out, that “he couldn’t breathe at all”; that a day did 
not pass that he did not get an attack; and that he never went to business. 

The record, however, conclusively shows from the insured’s own statements, 
acts, and conduct that he did not consider himself, and was not during the period 
claimed, totally and permanently disabled so as to be prevented from engaging 
» any occupation or employment for wage or profit. Numerous exhibits introduced 
by defendant relating to the insured’s business transactions after the alleged dis- 
ability is claimed to have begun indicate much more than plaintiffs concede, 
namely, the mere ability of the insured to sign his name; they indicate his ability 
to attend to his affairs and transact business involving the kind of work that most 
business men, not engaged in manual labor, perform during business hours. 
Further it was established that the insured obtained employment and received a 
substantial salary from June, 1935—two years after the total disability claimed 
—up to the very time of his death in May, 1936. The president of Handi-man 
Company, contractors engaging in the business of window and office cleaning, 
testified that the insured was associated with the Handi-man Company in the 
capacity of a solicitor, and the bookkeeper of that company testified without 
contradiction that he received for his services “per month” in June, 1935, $80; 
July, $160; August, $200; September, $160; October, $160; November, $185; 
December, $160: January, 1936, $200; February, $160; March, $160; April, $40; 
May, $38.75. This was at an average rate of $40 a week and continued to the 
very month of the insured’s death. Plaintiffs attempt to explain this by evidence 
adduced on cross-examination that the president of the Handi-man Company 
gave the insured the position at the request of a Mr. Rosenthal, the president of 
a large real estate management business, who controlled many buildings; that 
Rosenthal did this solely as a friendly act and for the purpose of getting income 
for Mr. Luftig and not work; that Rosenthal gave the cleaning contracts to the 
Handi-man Company with the understanding that it would pay the insured a 
drawing account; and that Luftig did no window cleaning, had no fixed hours, 
and the company, under the arrangement with Rosenthal, was willing to pay him 
regardless of the time he put in. Rosenthal, however, testified that he got the 
insured the “job” and believed he worked up to close to the time of his death; 
that he saw the insured frequently and gave him prospects; that the insured got 
some outside business, told him he called on people, took them to lunch, and so 
forth: that subsequently to February, 1933, he went out with him to restaurants, 
theaters, night clubs, and prize fights. It clearly cannot be said that one who was 
earning the fairly substantial remuneration indicated above was during the time 
he was earning it totally and permanently disabled and prevented from engaging 
in any occupation for wage or profit. 


The insured was not a simple, illiterate person, but a capable and alert business 
man who was quoted by one witness as having stated that in 1929 he was “the 
largest manufacturer of ladies’ hats in the city.” ‘When he took out these policies 
he knew the special advantages they contained regarding waiver of premium in 
case of total permanent disability. Indeed, the record shows that in 1932 the 
nature of these provisions was gone over between him and the cashier of the 
defendant’s branch office at Forty-Second street in New York. The claim made 
on the trial was that from February, 1933, to his death he was totally incapacitated, 
and that in February, 1933, he was so informed by his physician. Nevertheless, 
it is undisputed in spite of this alleged total disability, his knowledge of it, and 
the terms of the policy understood by him, the insured even when hard pressed 
for funds continued after February, 1933, to make payments of substantial pre- 
miums on both policies. He admittedly thereafter paid eight quarterly premiums 
on one of the policies totaling $1,178, continuing such payments until May, 1935, 
two years after the commencement of the claimed total and permanent disability; 
and on the other policy he paid three quartelry premiums totaling $465.75, to 
February, 1934, a year after the commencement of the claimed disability. On the 
dates in question it is conceded that the payments of premiums stopped. Neither 
at said dates nor at any other time during the three years of alleged total disability 
did the insured make any claim whatever that by reason of his condition he came 
within the provisions of the policy requiring the company to waive the premiums 
and keep the policies alive. It is incredible that a man of his alertness and 
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business acumen would have so acted if he were in fact totally and permanently 
disabled. 

This conclusion is corroborated by a great amount of other testimony, including 
the documentary evidence adduced by the defendant. Thus in December, 1933, 
ten months after the claimed total disability, the insured applied to the Connecticut 
Mutual Life Insurance Company to reinstate a policy that had lapsed and stated, 
among other things, “I am now in sound health,” that since the due date of the 
premium in default (November, 1933) “I have had no illness, injury or impairment 
of health,” and he further declared that the infqrmation given “is true and full.” 
Again in March, 1934, over a year after the alleged total disability, the insured made 
an application to the Connecticut Mutual Life Insurance Company for reinstate- 
ment of a policy that had lapsed for nonpayment of premiums due on February 
14, 1934, and as a consideration for such reinstatement declared “that I am now 
in sound health, that since the due date of the premium now in default I have 
had no illness, injury or impairment of health * * * .” Additional “most important 
and conclusive items of evidence” (Garms vy. Travelers Insurance Co., 242 App.Div. 
230, 232, 273 N.Y.S. 39, 41, affirmed 266 N.Y. 446, 195 N.E. 147), also documentary 
in form, were the insured’s applications for renewal of automobile operator's 
licenses made to the Bureau of Motor Vehicles in 1933, 1934, and 1935, in which 
the insured denied having any physical disability that would interfere with the 
safe operation of a motor vehicle. These documents establish that the insured 
considered himself at the time not to be permanently and totally disabled and 
fully capable of operating a motor vehicle. Indeed, it was shown that on February 
23, 1934, under oath before an official referee of the Supreme Court in alimony 
proceedings his wife (one of the plaintiffs herein) had instituted against him, 
the insured testified that his wife had turned over to him a Cadillac automobile 
which he had operated for three months until it was stolen. It is conceded that 
the three months were during the period of alleged permanent and total disability. 
Nevertheless one of the plaintiffs, Lizie Luftig, mother of the insured, testified 
on this trial that the insured had never operated a motorcar after February, 1933, 
and that he could not do so. 

Two years after the commencement of the alleged total disability, in an 
application which the insured made in February, 1935, for a reduction of weekly 
alimony payments to his estranged wife, the insured testified that he went out 
every single morning before 9 a. m. looking for work, that he was “doing every- 
thing, collecting rents,” and although in that proceeding he was desperately endea- 
voring to prove that he could not pay the alimony allowed to his wife, it is 
conceded that he made no statement or claim whatever about suffering from heart 
trouble or being totally and permanently disabled, whereas if he established such 
facts he would clearly be entitled to a reduction or even the complete extinguish- 
ment of alimony payments. Plaintiffs offered no testimony in rebuttal. The plain- 
tiff Lena Luftig, the insured’s wife, to whom some months after the insured’s 
death his mother had transferred one-half of her share of the proceeds of the 
insurance, did not take the stand at all. 


Plaintiffs point out that the only medical testimony in the record is that 
adduced by the plaintiffs, and that not a word of medical testimony was adduced 
by defendant to challenge or question the plaintiffs’ medical proof. In view of 
the fact that the insured gave defendant no notice whatever of any claim of 
disability during his life and that the very first intimation of any such claim was 
made in proofs of death filed four months after the insured’s death, it is not 
remarkable that the defendant was wholly unable to adduce any medical testimony. 
In addition, the medical testimony adduced by plaintiffs was discredited by state- 
ments which plaintiffs’ doctor made in writing and under oath in other exhibits 
introduced in evidence by the defendant in which the doctor had signed or verified 
statements at variance with the testimony he gave on this trial as to the incidence 
and time of the alleged total and permanent disability. These documents consisted 
of physicians’ affidavits or statements annexed to proofs of death submitted to 
insurance companies in connection with insurance held by the deceased. In an 
effort to explain discrepancies the witness stated that one of these documents 
sworn to thirteen days after the insured’s death was made by his nurse and that 
she must have made a mistake in stating that the symptoms of the disease first 
appeared “about a year ago” (i. e., May, 1935). The quality of this witness’ 
testimony can he indicated by the fact that in a further effort to explain this 
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mistake he said he was in the habit of signing papers of that kind without reading 
them. The papers he signed or swore to without reading were physicians’ affidavits 
or statements in connection with proofs of death on the basis of which insurance 
companies were expected to pay substantial sums of money. While this witness 
categorically stated on direct examination that he found the insured suffering 
from coronary thrombosis in February, 1933, by reason of which he was then 
totally and permanently incapacitated and that he at that time so informed the 
insured, it was shown on cross-examination that he had made no entry whatever 
in his records that the insured was suffering from coronary thrombosis until 
October 5, 1935, though he stated he knew that that was the disease from his own 
recollection and from the nature of the medication prescribed, a notation of which 
he had made. It will also be noted that after the insured’s visit to this doctor 
in February, 1933, at which time it is claimed he was totally disabled by a serious 
disease, permanent and progressive, the next visit took place in September, 1933, 
and the doctro did not again see the insured until two years thereafter, namely 
October, 1935. 

[6] Before the plaintiffs could recover even on their own theory as to the 
construction of the policies in question, they had the burden of proof to establish 
that the insured was, from the date claimed, totally and permanently disabled by 
bodily disease and continuously prevented thereby for life from engaging in any 
occupation or employment for wage or profit. Garms v. Travelers Ins. Co., 242 
App.Div. 230, 273 N.Y.S. 39, affirmed 266 N.Y. 446, 195 N.E. 147; Finkelstein v. 
John Hancock Mut. Life Ins. Co. of Boston, Mass., 247 App.Div. 74, 286 N.Y.S. 
779; Elenberg v. Metropolitan Life Ins. Co., Elenberg v. Travelers Ins. Co., 251 
App.Div. 443, 297 N.Y.S. 343. On this record it is clear that plaintiffs wholly failed 
to sustain such burden and the jury’s verdict was accordingly against the weight 
of the evidence. The facts in this case so completely distinguish it from the facts 
in cases relied on by plaintiffs that it is unnecessary to discuss those authorities. 

From all of the above it follows that the judgment in each action should 
be reversed, with costs, and the complaint dismissed, with costs. 

Judgments reversed, with costs, and complaint dismissed, with costs. 

Martin, P. J., and Cohn, J., concur. 


Callahan and Glennon, JJ., dissenting and voting for a new trial. 


ROSSI v. HOME LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. March 23, 1938. 
3 New York Supplement (2d) 6. 
TUBERCULOSIS. 


Evidence that insurer’s examining physician found no evidence of tuber- 
culosis in insured on date policy was issued, that physician who treated insured 
following operation for appendicitis found no indication of tuberculosis, and 
that insured had been examined several times in connection with health depart- 
ment requirement concerning physical examination of those engaged in barber- 
ing, sustained jury’s finding that tuberculosis causing disability developed after 
date of policy, entitling insured to total disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Action by Salvatore Rossi against the Home Life Insurance Company to 
recover total disability benefits under a policy. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, McNamee, Crapser, and Bliss, JJ. 

John J. Cunneen, of New York City, for appellant. 

John D. Lyons, of Monticello, for respondent. 

Per Curiam. 


Respondent recovered a judgment for total disability benefits payable under 
the terms of a policy of insurance; and for premiums paid during disability. 
There is evidence to support the finding of the jury that the tuberculosis caus- 
ing the disability developed after July 6, 1931, the date of the policy. There 
is also proof of total disability. Appellant’s argument that the verdict was 
against the weight of evidence is not sustained. The defendant’s examining 
physician found no evidence of tuberculosis on the date the policy was issued 
and a physician who had treated respondent from 1929 to 1931 following an 
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operation for appendicitis found no indication of tuberculosis. Evidence was 
received that plaintiff had been examined at various times in connection with a 
health department requirement concerning the physical examination of those 
who engaged in the business of barbering. Some questions in this connection 
may have offended against the technical rules of evidence, but the error was 
harmless. 

Judgment and order unanimously affirmed, with costs. 


SCHNEIDERMAN v. MUTUAL LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. March 4, 1938, 
3 New York Supplement (2d) 35. 
LAPSE. 


The complaint in action on life insurance policy should have been dismissed 
on defendant’s motion, where plaintiff offered no sufficient evidence that 
insured died before policy lapsed. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from City Court of New York, Bronx County. 

Action by Chaia Schneiderman against the Mutual Life Insurance Com- 
pany on a life insurance policy. Judgment for plaintiff, 160 Misc. 680, 290 
N.Y.S. 388, and defendant appeals. 

Reversed, and complaint dismissed. 

Argued February term, 1937, before Lydon, Hammer, and Frankenthaler, JJ. 

Frederick L. Allen, of New York City (Louis W. Dawson, of New York 
City, of counsel), for appellant. 

Lew Feldherr, of New York City, for respondent. 

Per Curiam. 

As no sufficient evidence was offered by plaintiff to establish the fact that 
the insured died prior to March 1, 1926, the date the policy lapsed, the defend- 
ant’s motion to dismiss the complaint should have been granted. 

Judgment reversed, with costs, and complaint dismissed, with costs. All 
concur. 


BANKERS UNION LIFE INS. CO. v. READ, Insurance Com’r. No. 26224. 


Supreme Court of Oklahoma. Feb. 21, 1938. 
77 Pacific Reporter (2d) 26. 


1. SUPERVISION. 
Under the law defining the powers and duties of the insurance commissioner, 


he is vested with a large and wide, though not unlimited, discretion. 36 Okl. 
St.Ann. §§ 49, 51, 56, 101, St.1931, §§ 10467, 10469, 10477, 10474. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

2. LICENSE. . 4 

The insurance commissioner’s power of refusal of license to conduct a life 
insurance business is coextensive with his power of revocation. 36 Okl.St.Ann. 
§$§ 49, 51, 56, 101, St.1931, §§ 10467, 10469, 10477, 10474. 

(For other cases, see Insurance, Dec. Dig. § 5.) 

3. EXAMINATION. Ace : 

Che insurance commissioner has authority under statutes to refuse to issue 
a license to a foreign insurance company to do business within the state, 
where, after examination, commissioner is of opinion that company is in unsound 
condition. 36 Okl.St.Ann. §§ 49, 51, 101, St.1931, §§ 10467, 10469, 10474. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Syllabus by the Court. 

1. Sections 10467, 10469, and 10474, O.S.1931, 36 Okl.St.Ann. §§ 49, 51, 101, 
relate to the same subject-matter, have a common purpose, are in pari materia, 
and are to be construed as one act. Said act vests the insurance commissioner 
with authority to refuse to grant a license to a foreign insurance company if, 
after examination, he should determine that such company is in such condition 
as would authorize a revocation of an existing license under the terms of section 
10469 of the act, and within such limits his discretion cannot be controlled by 
mandamus unless his actions be capricious, arbitrary, or unreasonable. 
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2. In construing a statute, the court must avoid an interpretation which will 
result in absurd consequences. 

3. Legislative acts should be construed so as to make all parts thereof 
harmonious, if a reasonable construction can accomplish the result. 

4. ‘Where the legislative body manifests a definite purpose in an act, it will 
be presumed that in furtherance of such purpose the lawmaking power 
formulated the subsidiary provisions in harmony therewith. 

5. It will not be assumed that one part of a legislative act will make 
inoperative or nullify another part of the same act, if a different and more 
reasonable construction can be applied. 

6. In construing statutes, courts must presume a legislative intendment of 
reasonable operation of all parts of the act. 

Appeal from District Court, Oklahoma County; Sam Hooker, Judge. 

Action in mandamus by the Bankers Union Life Insurance Company 
against Jess G. Read, Insurance Commissioner of the State of Oklahoma, to 
compel him to issue a permit authorizing the plaintiff to conduct a general life 
insurance business within the state. From a judgment denying the writ, the 
plaintiff appeals. 

Judgment affirmed. 

Embry, Johnson, Crowe & Tolbert, of Oklahoma City, for plaintiff in error. 

Mac Q. Williamson, Atty. Gen., and Sam H. Lattimore, Asst. Atty. Gen., 
for defendant in error. 


CONTINENTAL CASUALTY CO. v. GOODWIN. No. 28264. 
Supreme Court of Oklahoma. March 22, 1938. 
77 Pacific Reporter (2d) 742. 
1. INTEREST. 

An injury was an “accidental injury” within meaning of life policy insuring 
against death through “external, violent and purely accidental means” though 
injury was intentionally inflicted on insured by third person, where it was done 
without his own foreknowledge or contrivance. 


(For other cases, see Insurance, Dec. Dig. § 464.) 
2. IDENTIFICATION. 


A life policy was not avoided because insured falsely stated in application 
that beneficiary was his wife, when he was not in fact legally married to her, 
since statement was not material to the risk but was only a “representation” 
intended for identification, and not a “warranty.” 

(For other cases, see Insurance, Dec. Dig. § 265.) 

Syllabus by the Court. at 

1. In the absence of a provision to the contrary, a policy which insures 
against death through “external, violent and purely accidental means,” includes 
injury intentionally inflicted upon the insured, without his own foreknowledge 
or contrivance, and such an injury is within the terms of the policy rendering 
the insurer liable. 

2. A life insurance policy is not avoided by reason of the insured falsely 
stating in the application that the relationship of the named beneficiary is that 
of “wife”; in an absence of contrary provisions, such statement is not material 
to the risk but is only a representation, regarded as intended for identification. 

Appeal from Court of Common Pleas, Tulsa County; Wm. Randolph, Judge. 

Action by B. W. Goodwin, administrator of the estate of Cecil Goodwin, 
deceased, against the Continental Casualty Company, to collect on a life policy 
issued to Cecil Goodwin, deceased. From a judgment in favor of the plaintiff, 
the defendant appeals. 

Judgment affirmed. 

M. C. Rodolf and Parke Davis, both of Tulsa, for plaintiff in error. 

W. H. Gilliam and C. R. Nixon, both of Tulsa, for defendant in error. 

Corn, Justice. 

The matter now on appeal presents the same facts and issues twice before 
reviewed by this court. For convenience, we shall refer to the parties as they 
appeared in the trial court. 

In 1933, the plaintiff, administrator of Cecil Goodwin, deceased, brought 
an action in the common pleas court of Tulsa county, to collect upon a policy 
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issued to the deceased man by this defendant. The policy named “Carrie Lee 
Goodwin—wife” as beneficiary. It appeared that Carrie Lee Goodwin had 
killed the insured, and was at that time incarcerated and serving a penitentiary 
sentence. The plaintiff’s offer of proof to establish this was rejected and the 
defendant’s demurrer sustained. Upon appeal to this court the trial court’s 
judgment was reversed and the cause remanded—No. 25,757, reported in 175 
Okl. 469, 53 P.2d 241. 

In February, 1936, the case stood for trial again. The trial court did not 
require the plaintiff to present his evidence, but made the defendant present its 
case. At the close of the trial, judgment was rendered for the plaintiff for the 
value of the policy and the defendant appealed. That case, No. 27,176, 180 Okl. 
365, 69 P.2d 644, was reversed and the cause remanded with directions for a 
new trial. 

September, 1937, the same case was once more presented to the trial court, 
after minor amendments had been allowed in the pleadings. Both sides waived 
a jury and tried the case to the court and judgment was again rendered for the 
plaintiff. 

The defendant’s assignments of error upon which is based the claim for 
reversal are incorporated in two propositions: First, that the facts do not show 
that the deceased met his death as “a result of a bodily injury which was 
effected solely by external, violent and purely accidental means,” and the court 
erred in rendering judgment for plaintiff below. Second, “misrepresentation 
in the insured’s beneficiary being false, voids the policy.” 

Consideration of the record fails entirely to disclose that the injury which 
brought about the death of the insured was received by him as the result of his 
own contrivance, or that he had any knowledge of the impending injury. The 
policy in question insured the deceased from “loss of life * * * resulting exclu- 
sively from a bodily injury which is effected solely by external, violent and 
purely accidental means. * * * ” 

Upon numerous occasions in the past this court has had occasion to con- 
strue similar clauses in policies of life insurance. In Union Accident Co. v. 
Willis, 1915, 44 Okl. 578, 145 P. 812, 813, L.R.A.1915D, 358, this court held: “An 
injury intentionally inflicted by another upon the insured * * * jis an injury 
inflicted through ‘external, violent, and accidental means.’ An injury is ‘acci- 
dental, within the meaning of an insurance policy, although it is inflicted 
intentionally and maliciously by one not the agent of the insured, if unintentional 
on the part of the insured.” 


The cases disclose that this holding is uniform among the states. See 
Oklahoma Nat. Life Ins. Co. v. Norton, 44 Okl. 783, 145 P. 1138, L.R.A.1915E, 
695; Great Southern Life Ins. Co. v. Churchwell, 91 Okl. 157, 216 P. 676, 28 
A.L.R. 97; Utter v. Travelers Ins. Co., 65 Mich. 545, 32 N.W. 812, 8 Am.St.Rep. 
913; Orr v. Travelers Ins. Co., 120 Ala. 647, 24 So. 997, 999; Maloney v. Mary- 
land Casualty Co., 113 Ark. 174, 167 S.W. 845: and Newsome v. Travelers Ins. 
Co., 143 Ga. 785, 85 S.E. 1035, 1038. 


{1] Past decisions from this and other courts lead us to declare the rule 
that an injury is accidental within the meaning of the policy insuring against 
violent, external, and accidental means, although it is inflicted intentionally or 
maliciously, if it is unprovoked, unforeseen, and unintentional on the part of the 
insured. 

The defendant argues that the insured received this fatal injury while 
committing an unwarranted assault upon the beneficiary. The evidence in this 
connection was not conclusive, and the trial court evidently did not believe the 
evidence sufficient to justify holding that the insured induced the injury by his 
own acts, and the ruling is not to be disturbed, 

[2] The defendant’s second contention is that when the insured in making 
his application for insurance designated Carrie Lee Goodwin as his “wife, 
when they were in fact not legally married, this misrepresentation in the 
application being false, voided the policy. The policy contained the following 
provision: “I have made the foregoing statements as representation to induce 
the issuance of the policy for which I have made application and to that end I 
agree that if any one or more of them be false all right to recovery under said 
policy shall be forfeited to the company if such false statement was made with 
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actual intent to deceive or if it materially affects either the acceptance of the 
tisk or the hazard assumed by the company.” 

There was no finding that the insured, when he described the beneficiary as 
ccupying the relationship of wife to him, made this statement with the intent 
to defraud the company. There was no question presented here of any intent 
to defraud the defendant. 

Carrie Lee Goodwin was not the insured’s lawful wife, but they had main- 
tained the relationship of husband and wife for some time. There was nothing 
in the application for insurance indicating that the defendant was interested in 
the legality of the insured’s marital relations. 

The statement in question here as to the relationship between the insured 
and the named beneficiary must be treated as a representations, and not as a 
warranty. Much this same question has been passed upon numerous times in 
other jurisdictions, and it has generally been held, in the absence of statutory 
provisions or a limitation in the by-laws, that a statement in the application 
as to the relationship of the beneficiary is to be regarded merely as descriptive 
or for identification of the beneficiary, and does not operate to avoid the policy. 
See Metropolitan Life Ins. Co. v. Olsen, 81 N.H. 143, 123 A. 576, 32 A.L.R. 1472; 
Standard Life & Ace. Ins. Co. v. Martin, 133 Ind. 376, 33 N.E. 105; and Lampkin 
v. Travelers Ins. Co., 11 Colo.App. 249, 52 P. 1040; 14 R.C.L. 1079. 

Our court is in agreement with the courts of other jurisdictions in holding 
that statements in the application, in the absence of fraud, are to be deemed 
representations and not warranties. See New York Life Ins. Co. v. Stagg, 95 
Okl. 252, 219 P. 362 and New York Life Ins. Co. v. Clark, 110 Okl. 31, 235 P. 
1081. Since there was no showing of fraud, we hold that the statement in the 
application as to the relationship of the named beneficiary to the insured is to 
he regarded only as descriptive, identifying the beneficiary, and did not void 
the policy by reason of its falsity. 

Judgment affirmed. 

Bavless, V. C. J., and Phelps, Gibson, and Hurst, JJ., concur. 


HAZE v. HOME FRIENDLY INS. CO. OF MARYLAND. 


Superior Court of Pennsylvania. March 4, 1938. 
170 Atlantic Reporter 632. 
2. RECEIPT. ; 

In action for balance due on life policy, instituted approximately two years after 
beneficiary allegedly discovered that insurer’s agent had obtained beneficiary’s 
sealed receipt for full amount due after paying beneficiary only part thereof, evi- 
dence, consisting of receipt, which was admittedly executed without coercion or 
false representations, beneficiary’s testimony that she failed to read receipt and was 
not paid in full, and agent’s testimony that she was paid in full, required judgment 
denying recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal No. 141, October term, 1937, from judgment of Municipal Court, 
Philadelphia County, August term, 1934, No. 575; William M. Lewis, Judge. 

Assumpsit by Jennie Haze against Home Friendly Insurance Company of 
Maryland, for the balance allegedly unpaid on a life policy following payment of 
part of the amount due thereon. From a judgment for plaintiff for $294.80, 
defendant appeals. 

Reversed and rendered. . 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Thomas S. Lanard, of Philadelphia, for appellant. 

Herman P. Abramson, of Philadelphia, for appellee. 

Ruopes, Judge. 

This is an action of assumpsit to recover an alleged balance due on a policy 
of life insurance issued by defendant to plaintiff’s deceased husband, in which plain- 
tiff was named as beneficiary. The policy provided for the payment of $480 upon 
the death of the insured, and the additional sum of $240 if death occurred solely 
through external, violent, and accidental means. On August 29, 1932, insured was 
killed under circumstances which brought him within the accidental provisions of 
the policy. 
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After proofs of death of insured had been furnished to defendant, the latter 
sent to its Philadelphia agent, Elmer O. Jones, a check payable to the order of 
plaintiff, and a receipt to be signed by her. She was then notified to call at the 
branch office. 

Plaintiff testified that she called at the branch office of defendant and met 
Jones, who asked her whether she wanted a check or cash in settlement of the 
policy claim. Plaintiff advised him that she desired cash, and indorsed with pencil 
a check which he presented to her. She said she did not know that she was 
indorsing a check payable to herself for $724.40, and did not look at the face of 
it. The check, offered in evidence by defendant, was presented to the bank by 
Jones, and was unacceptable because of the pencil indorsement. The bank 
required the indorsement to be in ink. Jones again presented the check to plaintiff, 
who erased the pencil indorsement and signed her name in ink. Jones returned 
to the bank with the check, received the proceeds, and, upon arriving at his office, 
according to both his testimony and that of plaintiff, counted out the money to her. 
The only dispute is relative to the amount which plaintiff received. She testified 
that Jones counted out to her $484.40; Jones testified that the amount was $724.40. 
After plaintiff received the money she admittedly signed the following receipt, 
offered in evidence by defendant : 

“Oct. 19, 1932. 
“Received of Home Friendly Insurance 
Company of Maryland 
“$724.40 Seven Hundred Twenty Four and 40/100 Dollars which payment is in 
full settlement of all claims against the Home Friendly Insurance Co., under Certif- 
icate No. 2031937 issued on life of Stanislaw Haze ‘and now terminated by Death & 
“$4.40 Ret Adv Prem. 
j “Jennie Haze [Seal.] 

“In the presence of 

“E. O. Jones Identified by————_____.. 

Plaintiff also testified that at the time of signing she did not read the receipt, 
but that she could have read it. She read it to the jury. Its execution was not 
induced by any false representations. See Ralston et ux. v. Philadelphia Rapid 
Transit Co., No. 1,267 Pa. 257, 110 A. 329. It was her free act. She admitted 
that she knew of the alleged shortage within three weeks after the settlement. She 
did not proceed in any way to bring the matter to the attention of Jones or defend- 
ant, but waited nearly two years before making a complaint or taking any action. 
No credible reason was given for this delay. 

The jury found for plaintiff. Defendant’s motions for new trial and judgment 
n. o. v. were dismissed by the court below, and judgment entered on the verdict. 
Defendant has appealed. 

The trial judge submitted the case to the jury on the ground that the issue 
was a matter of credibility between appellee and appellant’s agent. 

[1, 2] In our opinion appellant was entitled to affrmance of its point for bind- 
ing instructions or to judgment in its favor n.o.v. We do not consider appellee’s 
indorsement of the check, under the circumstances, material to a determination 
of the issue. The evidence adduced on her behalf showed that, after a sum of 
money had heen counted out to her, she executed the receipt under seal for 
$724.40, the full amount of her claim; a denial upon her part that she had received 
that amount: and a statement that she received only 40. The receipt was 
an acknowledgment under the hand and seal of appellee that she had received 
from appellant the sum of $724.40 in full settlement of all claims against appellant 
under the policy of insurance issued on the life of the insured and terminated 
by his death. It was prima facie evidence of the payment of the amount of the 
claim, Hamsher v. Kline, 57 Pa. 397, 403: Hopkins v. Wise, 33 Pa.Super. 544, 
546: Guhl v. Frank, 22 Pa.Super. 531, and the testimony which appellee gave was 
not sufficient to overcome its effect, or such as would justify the jury in disregard- 
ing the receipt. See Cooper v. Cooper, 60 Pa.Super. 390. The only material 
conflict in the testimony was as to the amount actually received. It was her oath 
against that of appellant’s agent. There was the additional fact that she admitted 
knowing the alleged difference for a period of two years without making known 
the fact to appellant or its agent, and for this delay she offered no plausible 
excuse. In Stroh v. Holmes, 83 Pa.Super. 129, a receipt was offered as evidence 
of partial payment of the principal sum of a bond upon which judgment had been 


” 
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entered and then opened. The case was tried on the theory that the money had 
not been actually paid as set forth in the receipt. In an opinion by Judge Henderson, 
this court said, 83 Pa.Super. 129, at page 132: “The receipt could not be lightly 
disregarded. While a receipt is not conclusive evidence and is open to explanation, 
in the absence of such explanation it is always prima facie evidence of the payment 
admitted. It is the writtén agreement of the maker that he received from the 
payer the amount therein set forth, and as such agreement it stands in the same 
class as other instruments in writing which express the agreement of contracting 
parties. Unless fraud, accident or mistake or other weighty reason is made to 
appear, the law gives to such a document the effect to which its purport entitles 
it, and the evidence to avoid its effect must be clear and direct. Rhoads’ Estate. 
189 Pa. 460 [42 A. 116]; Paige v. Paige, 53 Pa.Super. 311.” 

Appellee admits that she executed the receipt, and the circumstances of the 
execution show conclusively that it was done without any fraudulent representation 
or duress. It was her free and voluntary act. Her contention is only that she 
received less than the amount which the release stipulated, which was the amount 
she was to have received from appellant. 

[3] Although a receipt is open to contradiction, explanation, or correction, 
Gregory v. Huslander, 227 Pa. 607, 76 A. 422, the receipt in the case at bar, under 
seal, executed without any false representation and with freedom of opportunity 
to comprehend its contents, must prevail over the mere statement of appellee, 
contradicted by appellant’s agent, that she received less than the amount she 
thereby acknowledged having received from appellant; there being a delay of two 
years in making a complaint, and no facts or circumstances to corroborate her 
assertion. Something more was required to contradict successfully what she had 
thus previously said under her hand and seal. 

In Paige v. Paige, 53 Pa.Super. 311, the defendant relied on a receipt for his 
acquittance of liability to the plaintiff. It purported to be a receipt for the entire 
debt which was the basis of the action. In an opinion by Judge Henderson, this 
court said, 53 Pa.Super. 311, at page 314: “If the receipt was genuine it shifted 
the burden of proof, and to support a recovery the plaintiff was bound to present 
evidence which would take it out of his way. The document was not dated, but 
if signed by the decedent was sufficient to relieve the defendant from his liability 
unless it could be made to appear that it was obtained by fraud or was executed 
through accident or mistake or by means of some imposition or other circumstance 
sufficient to render it invalid. It is self-explanatory; it needs no witness to give 
it application to the indebtedness which the plaintiff alleges to be still due and 
is not to be got rid of by mere suspicion. It is the creditor’s own admission in 
writing that the debt is discharged, and the jury if satisfied of its genuineness under 
the evidence would not be at liberty to reject it except S what were described 
in Harris v. Hay, 111 Pa. 562 [4 A. 715], and in Rhoads’ Estate, 189 Pa. 460 [42 
A. 116], as ‘weighty reasons.’ ” 

Appellee cites Stephenson v. Colonial Life Insurance Company of America, 
67 Pa.Super. 512. The facts in that case are readily distinguishable from those in 
the instant case. In the Stephenson Case, plaintiff signed a receipt for $1,000, and 
averred that she received but $825. The receipt was signed before she was paid 
by defendant’s agent the sum of $800. The testimony disclosed that she accepted 
this pavment of $800 as the result of the misrepresentation of defendant’s agent. 
He subsequently paid her $25. There was evidence of fraud, and this court held, 
67 Pa.Super. 512, at page 514: “Under the circumstances one of two innocent 
parties must suffer and the one most responsible for making possible the fraud 
must hear the loss.” 

In the instant case appellee received the money before she signed the receipt. 
She signed the receipt deliberately and in the absence of any misrepresentation. 
\fter an unexplained silence for two years, she seeks to recover from appellant 
an alleged deficiency on her own controverted statement as to the amount received 
by her. 

Tudgment is reversed, and here entered for defendant. 
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BROWN v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 14622. 
Supreme Court of South Carolina. Feb. 25, 1938. 
195 Southeastern Reporter 552. 
1. SURRENDER CHARGE. ‘ 

The exaction of a surrender charge from the reserve when provided for 
in life policy, is valid if there is no prohibitory statute. 

(For other cases, see Insurance, Dec. Dig. § 244.) 

2. SURRENDER CHARGE. 

The right of insurer to deduct a surrender charge is not restricted to cases in 
which life policy is actually surrendered to insurer in exchange for its cash value, 
since options to surrender policy for its cash value or for paid-up insurance or 
for extended term insurance are all dependent upon, in amount or term, the amount 
of cash value remaining in the policy. 4 

(For other cases, see Insurance, Dec. Dig. § 369.) 

3. SURRENDER VALUE. 

Under life policy providing that cash value on any anniversary of date of 
policy or any premium due date shall be the reserve at such time for face amount 
thereof, “and for any dividend additions hereto increased by any accumulated 
dividend deposits and less a surrender charge” of not more than 1%% of face 
amount of policy, insurer properly deducted surrender charge of 14% of face of 
policy from reserve value of policy before ascertaining amount available for appli- 
cation under nonforfeiture provisions thereof. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. CONSTRUCTION. 


Parties are bound by terms of their insurance contract and, in absence of 
obscurity or ambiguity, terms of contract will be understood and enforced in 
their plain and clear sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. ANNIVERSARY DATE. 

When policy conditioned to take effect on payment of first premium expressly 
specifies date from which premium period is to be computed and makes that date 
the day on which recurring premiums are due and payable, such date must con- 
trol, regardless of date on which policy is delivered. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

7. EXTENDED INSURANCE. 


Where, under life policy on lapse for nonpayment of premiums, term insurance 
was to continue “as from the due date of such premium in default as paid-up 
non-participating term insurance,” term of extended insurance commenced to run 
from due date of premium in default, and not from anniversary of date of delivery 
of policy so as to render policy in force on date of insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 367[3].) 
8 DELIVERY. 


That application for life policy provided that policy should not take effect 
until delivered and premium paid did not make date of delivery the inception of 
term of. extended insurance, so as to render insurer liable on ground that insured 
died within term of extended insurance, where whole plan of insurance and 
determination of values thereunder was based upon and calculated from anni- 
versary date of policy and not from date of delivery. 


(For other cases, see Insurance, Dec. Dig. § 367[3].) 

Appeal from Common Pleas Circuit Court of Spartanburg County; G. Dewey 
Oxner, Judge. 

Action by Beatrice C, Brown against the Mutual Life Insurance Company of 
New York on a life policy of which the plaintiff was beneficiary. From a judg- 
ment for defendant, plaintiff appeals. 

Affirmed. 


Carlisle, Brown & Carlisle and Johnston & Williams, all of Spartanburg, 
for appellant. 
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Thomas, Lumpkin & Cain, of Columbia, and Nicholls, Wyche & Russell, of 
Spartanburg, for respondent. 


Baker, Justice. 


The plaintiff, Beatrice C. Brown, hereinafter designated as the appellant, 
sought to recover the sum of $2,999, with interest from April 20, 1933, which 
she alleges is due her as the beneficiary in a policy of life insurance written 
by the defendant-respondent, the Mutual Life Insurance Company of New 
York, on her late husband, Jahew Y. Brown, who died on March 4, 1932, waiving 
in her complaint any right to recover any sum in excess of the amount prayed 
for. 

Pursuant to a written application dated January 10, 1927, a policy for $5,000, 
dated February 10, 1927, was executed and issued by the respondent, but was 
not delivered to the insured until March 22, 1927, in consideration of an annual 
premium of $318.40, payable in quarter-annual premiums of $84.40 each. In the 
early part of 1928 the insured discovered that he had erroneously reported his 
age in the application as fifty-six, when in fact he was only fifty-three, and 
on March 26, 1928, in order to adjust the policy to his true age the policy was 
re-issued in the amount of $5,752, and the quarter-annual premium was reduced 


from $84.40 to $84.38. 


The policy as rewritten, and with reference to the amount and due dates 
of the premiums, contains the following: “This policy is issued in consideration 
of the application and of the payment of the first premium of Eighty-four and 
38/100 Dollars, receipt of which is hereby acknowledged, and of the payment to 
the Company of Eighty-four and 38/100 Dollars on each Tenth day of May, 
August, November and February hereafter until the death of the Insured.” 

Immediately following the above is this statement: “This policy takes cffect 
as of February 10th, 1927.” 

The quarter-annual premiums becoming due under said policy were settled 
on said quarterly dates or grace periods, either by the payment of cash with the 
aid of dividends, or loans up to, but not including, February 10, 1931. There- 
fore the policy remained in force for four full years. In the meantime the 
insured had borrowed upon the sole security of the policy the sum of $496.31, 
upon which interest of $29.77 accrued to February 10, 1931, making the total 
outstanding indebtedness as of February 10, 1931, the sum of $525.90. Neither 
the premium, loan, nor loan interest maturing on February 10, 1931, was paid 
when due or within thirty days’ grace period and the insured did not within 
three months thereafter elect one of the given options controlling the disposi- 
tion of the net cash surrender value of the policy. Accordingly, and in con- 
formity with the terms of.the said policy, the net cash value thereof amounting 
to $106.94, after the deduction of the surrender charge, was used for the purchase 
of extended term insurance in the amount of $5,352 for a term of 353 days. 

It is alleged in the complaint that the policy of insurdnce was in full force 
and effect at the time of the death of the insured, which occurred on March 4, 
1932, and that due demand had been made for the payment of the proceeds 
of said policy, and such demand had been refused. The defendant’s answer 
alleged that the policy had become lapsed for nonpayment of the annual 
premium becoming due on February 10, 1931, and no option having been 
elected by the insured, the net cash value thereof had been applied to the 
purchase of extended term insurance in the amount of $5,352, for a term of 
353 days from February 10, 1931, or to January 29, 1932, on which date the 
insurance expired, and, therefore, the policy became void and of no effect prior 
to the date of the insured’s death. At the conclusion of the evidence both 
plaintiff and defendant made motions for direction of verdict in their respective 
favors. The case was submitted to the jury, but the trial judge, Honorable G. 
Dewey Oxner, reserved the right to consider and determine the issues involved, 
and to direct a verdict if he later decided that either of the motions for direction 
of verdict should be granted. This reservation was duly consented to by 
counsel in open court. The jury returned a verdict for the plaintiff, but Judge 
Oxner, at a later date, after a careful study of the facts and applicable law, 
concluded that defendant’s motion should be granted, and plaintiff’s motion 
refused. Whereupon the verdict of the jury was set aside, and judgment 
entered for respondent. 
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The principal question raised by the issues is: “Was the insurance in force 
ai the death of the insured?” However, the determination of this question 
requires the answering of two dependent questions, to wit: 

(a) Does the contract of insurance permit the defendant insurance com- 
pany to deduct a surrender charge from the reserve value of the policy before 
ascertaining the amount available for application under the nonforfeiture pro- 
vision thereof? 

(b) Does the term of extended insurance commence to run from the anni- 
versary of the date of the delivery of the policy, or from the due date of the 
premium in default? 

In the event the respondent does not have the right to deduct a_ surrender 
charge, then there would be an additional amount of money to be applied as a 
premium sufficient to have carried the extended insurance over and beyond the 
date of the death of the insured. 

Section 6 of the policy of insurance, under the heading “Cash Value,” is in 
part as follows: 

“At any time after at least three full years’ premiums have been duly paid 
but not later than three months after default in payment of premium, this policy 
may be surrendered for its net cash value. Such net cash value shall be the cash 
value as defined below less any indebtedness to the company hereon. 

“(a) lf all past due premiums have been paid, (1) the cash value on any 
anniversary of the date of the policy or any premium due date other than an anni- 
versary shall be the reserve at such time for the face amount of this policy and 
for any dividend additions hereto increased by any accumulated dividend deposits 
and less a surrender charge of not more than one and one-half per cent of the 
face amount of this policy, or (2) the cash value on a prior date shall be the cash 
value mentioned in (1) less interest thereon at the rate of six per cent a year.” 

Section 7 of the policy, under the heading “Options on Lapse,” is in part as 
follows: 

“(a) Continued Term Insurance. If any premium remain unpaid at the end 
of the days of grace, and if at least three full years’ premiums have been paid, 
this policy will, without action on the part of the Insured, continue, as from the 
due date of such premium in default, as paid-up non-participating term insurance. 

“The amount of such term insurance shall be the face amount of this Policy 
increased by any divided additions and by any dividend deposits and decreased by 
any indebtedness to the Company on this Policy. The term shall be such as the net 
cash value at such premium due date provided for in Section 6 (adjusted for any 
later loans, surrender of dividend additions, or withdrawal of dividend deposits) 
applied as a net single premium will purchase.” (Italics added.) 

The policy of insurance does not define “surrender charge,” but a construc- 
tion thereof may be formulated from the evidence of the respondent. Insurance 
business is based upon the law of averages. Normally, only good risks permit 
their contracts of insurance to lapse, thereby raising the percentage of risk of 
that group remaining in force. The remaining group of policies in force, being 
closer to the time of death, and closer each passing day, should have a higher 
cash reserve than the average of the total group. Then, the greater portion of 
the reserve fund should be available to those who continue to pay their premiums 
and thereby augment the reserve fund than to those who default in the payment 
of premiums and exercise the options under the policy or obtain extended insur- 
ance, the choice of any option or extended insurance, without the further pay- 
ment of premiums thereby depleting the total amount of the reserve fund. The 
surrender charge is then made to offset the depletion of the reserve fund in order 
that those who continue to pay shall receive from the reserve fund the same 
benefits as if all policies had remained in force. From an actuarial standpoint 
the charge is made to take care of the increased mass or group load of mortality 
necessarily placed upon those that remain by virtue of the falling off of those in 
normal health who stop payment. 

[1] It has been uniformly held that the exaction of a surrender charge from 
the reserve, when provided for in the policy, there being no prohibitory statute, 
is valid. 37 C. J. 514. 

The policy provides that the cash value on any anniversary of the date of the 
policy or any premium due date, other than an anniversary, shall be the reserve 





Life] Brown v. Mutual Life Ins. Co. of New York 123 


at such time for the face amount thereof, and for any dividend additions thereto 
increased by any accumulated dividend deposits and less a surrender charge of 
not more than 1% per cent. of the face amount of the policy. The record shows 
that the surrender charge exacted was 1% per cent. of the face of the policy, and 
therefore within the limits prescribed. 

2, 3) The appellant claims that the right to deduct a surrender charge is 
restricted to the cases in which the policy is actually and manually surrendered 
to the company in exchange for its cash value. This contention is ‘without merit 
for the reason that the options to surrender the policy for its cash value or for 
paid-up insurance, or for extended term insurance, are all dependent upon, in 
amount or term, the amount of the cash value remaining in the policy. As such 
cash value is the residue of the reserve, plus dividend additions or deposits, less 
the outstanding indebtedness and a surrender charge of not more than 1% per 
cent., such surrender charge must be considered before any of the options can 
be exercised. 

We now pass to the second question and determine the date from which the 
term of extended insurance commences to run, from the anniversary of the date 
of the delivery of the policy, or from the due date of the premium in default. 

It is the contention of appellant that the term of extended insurance should 
commence to run from March 22, 1931, which date is the anniversary of the date 
of the delivery of the policy, and if so calculated, the insurance was in force 
on the date of the insured’s death, notwithstanding the deduction of a “surrender 
charge.” The contention of respondent is that the term of extended insurance 
should properly begin to run from February 10, 1931, which is the due date of the 
premium in default. 

We have hereinbefore set out a portion of subdivision A, section 7 of the 
policy, under the heading “Options on Lapse,” and by reference thereto it will 
be seen that the term insurance is to continue “as from the due date of such premium 
in default, as paid-up non-participating term insurance.” 

[4-7] In discussing this question, we quote the following portion of Judge 
Oxner’s order, and adopt the same as a part of this opinion: 

“It is now settled law that the parties are bound by the terms of their contract 
and in the absence of obscurity or ambiguity the terms of the contract will be 
understood and enforced in their plain and clear sense. Parker v. Jefferson Stand- 
ard Life Insurance Company, 158 S.C. 394, 155 S.E. 617. * * * 

“The parties have the right to make their own contracts and when such con- 
tracts are capable of clear interpretation the Court’s duty is confined to the 
enforcement thereof; it cannot exercise its discretion as to the wisdom of such 
contract or substitute its own for that which was agreed upon. As shown by 
the foregoing excerpt from the policy it was expressly stipulated that in the event 
the policy became lapsed, and no other option wes exercised that the insurance 
would continue, as from the due date of such premium in default, as paid-up non- 
participating term insurance. The parties having by their solemn agreement fixed 
the date from which the extended term insurance should begin to run, such agree- 
ment will be recognized and given effect. The overwhelming weight of authority 
supports the construction of the contract placed upon it by defendant. It has been 
generally held that when a policy, conditioned to take effect on the payment of the 
first premium, expressly specifies the date from which the premium period is to be 
computed, and makes that date the day on which the recurring premiums are due 
and payable, such date must control, regardless of the date on which the policy is 
delivered. See exhaustive annotations on this subject contained in 6 A.L.R. 774, 32 
A.L.R. 1253, and 80 A.L.R. 966. 

“Tt is true that we are dealing here with the date from which extended insur- 
ance shall commence rather than the day of recurring premium matures, but there 
is no difference in principle. Both are a matter of agreement. * * *” 

The case of Cantey, Adm’r, v. Philadelphia Life Ins. Co., 166 S.C. 181, 164 S.E 
609, 611, is in principle similar to the present issue. The point therein was stated 
by the court as follows: “Did the policy lapse for the nonpayment of a premium 
before the death of the insured? To answer this question it is necessary to deter- 
mine the question: On what date did the premium fall due? Is the time to be com- 
puted from the delivery of the policy, or from the date fixed in the policy when the 
premiums should become due and payable ?” 

There are two opinions filed in the Cantey Case, the prevailing opinion being 
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written by Justice Bonham, concurred in by Justice Carter, and an opinion by for- 
mer Chief Justice Blease, concurred in by Justice Stabler, new Chief Justice. The 
court held the premium to fall due from the date fixed in the policy, and not to be 
computed from the date of the delivery of the policy. The point at issue in the 
Cantey Case was controlled by the decisions of the courts of North Carolina, and 
the case of Wilkie v. New York Life Ins. Co., 146 N.C. 513, 60 S.E. 427, 428, 430, 
was cited as decisive. Former Chief Justice Blease and Justice Stabler were of the 
view if it were not for the fact the contract of insurance was subject to the laws of 
the State of ‘North Carolina, the direction of verdict for the insurance was erroneous, 
basing their opinion upon the case of Davis v. Home Ins. Co., 125 S.C. 381, 118 S.E. 
536, 537. Mr. Justice Bonham, aside from the decisions of North Carolina, in con- 
cluding the date fixed in the policy, and not the delivery date, to be controlling, 
reasoned as follows: : 

“Reliance is had in support of this contention upon the case of Davis vy. Ins. 
Co., 125 S. C. 381, 118 S. E. 536. That case emphasizes the wisdom of having fixed 
and definite dates stated in the policy of insurance upon which premiums are due 
and payable. There must be a certainty in such dates, else there would be a con- 
troversy in every such case as this growing out of the uncertainty of the date of 
delivery of the policy. It might not be possible to prove the date of delivery; the 
agent and insured both being death. Then resort must be had to conjecture as in 
this case. It might be that the insured was unable to pay the premium when the 
policy was presented to him, and some delay ensued in the delivery of it. It might 
be that the insured was sick when the policy was brought to be delivered to him and 
it could not be delivered till he recovered: or it might be that he was absent from 
home and the delivery was delayed. Consider the confusion which would ensue 
under such conditions in proving when a premium falls due. 

_“We do not think the Davis Case is authority in the present case. That was a 
policy for one year on an automobile. Mr. Justice Cothran, delivering the opinion 
of the court, said: ‘The obvious intention * * * was to provide insurance for a year? 
(Italics added.) 

“He held that the insured was entitled to the time for which he had paid. There, 
time was of the essence of the contract. In the case at bar the policy was issued to 
run for a long period of years, during which time many quarterly premiums were 
expected to be paid. It was in contemplation of the parties that there would be 
such payments for a long period of years, and it was to avoid the very: confusion 
which would arise if appellant’s contention was sustained that they agreed that 
there should be a definite, fixed date for the payment of these premiums. 

“That such agreement is valid and binding is shown by the majority of text- 
writers and the decisions of the courts.” 


The appellant places strong reliance upon the case of Davis v. Home Ins. Co., 
supra, and the case of Stinchcombe v. Ins. Co., 46 Or._316, 80 P. 213. Mr. Justice 
Bonham drew an excellent distinction between the Davis Case and the Cantey 


Case, which distinction is at once apparent in the instant case. In the Stinchcombe 


Case the application for insurance was made on May 5, 1894, the policy issued 
on July 10, 1894, and delivered July 24, 1894, on which date the premium was paid. 


The date for payment of future premiums was fixed in the policy as May 5th, 
the anniversary of the date of the application, not the date the policy was issued, 
to wit, July 10, 1894. The Oregon court held that the policy became effective 
and binding the date the policy was delivered, July 24, 1894. Mr. Justice Cothran, 


now deceased, quoted with approval the Stinchcombe Case in writing the opinion 


in the Davis Case, but his construction thereof is somewhat ambiguous as he 
held that: “The [Oregon] court held that, notwithstanding the apparent provisions 
of the policy fixing May 5th as the annual date of payment, the term began on 
July 24, 1894, when the policy was issued, and ended two years from that date.” 
(Italics ours.) The policy was issued July 10, 1894, not July 24, 1894, and to 
hold that the term began the date of issue would be in conformity with the opinion 
of this court. 


As against the Stinchcombe Case, there are numerous cases holding otherwise, 
the logic of which cases, in the opinion of this court, are more conducive to the 
ends of justice. 

In the case of Mougey v. Union Central Life Ins. Co., 123 Ohio St. 595, 176 
N.E. 455, 456, cited in 80 A.L.R. 959, on August 14, 1925, the insured applied for 
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a policy, which was executed on September 2, 1925, delivered November 2, 1925, 
the policy stating that future premiums were payable on August 17, of each year. 
In holding the date named in the policy to prevail over the date of delivery, the 
court said: “When a policy is issued and accepted, containing a definite time for 
future premium payments, the parties to the policy contract can thereby determine 
when the period of lapse may ensue. If that period for payment be indefinite, 
depending upon the time of delivery and acceptance of the policy, or upon some 
outside arrangement entered into by the parties, it might prove to be a source of 
litigation; at any rate, it would effectively destroy the plain provision in policy 
contracts such as we have here.” 

From the case of Wilkie v. New York Life Ins. Co., supra, the following 
portion of the court’s opinion is applicable: “But the policy further provides 
that the insurance will continue automatically for two years and two months 
from the date to which premiums have been duly paid. This necessarily means 
the date when the premium which has not been paid fell due by the terms of 
the contract of insurance. The policy designates November 22d as the day of 
payment. There can be no mistake as to this being the fact. By what rule 
of construction, applicable to any kind of instrument—will, deed, or contract— 
can we change that date and substitute another later in the year, simply because 
the policy was delivered and the premium paid on the latter date? That would 
be making a contract for the parties, which we are forbidden to do, and not 
merely construing one they have made for themselves. The intention of the 
parties must be collected from the whole instrument, and not from any detached 
portion of it, and greater regard is to be paid to their clear intent than to any 
particular form of words or to the phraseology by which they have undertaken 
to express it. Clark on Contracts (2d Ed.) pp. 402, 403, et seq. It is true that 
words in a contract are to be construed against the party using them, if there is 
any ambiguity, and this rule applies with special force to insurance policies 
which will receive that interpretation, in cases of doubt, which is most favorable 
to the assured. Bray v. Insurance Co., 139 N.C. 390, 51 S.E. 922. But ail 
instruments should be construed reasonably, and, where the intention of the 
parties clearly appears, a contract will be interpreted so as to effectuate it. We 
are of the opinion, after a careful examination of the terms of this policy, that 
it was intended that the second premium should be paid on November 22, 1902, 
and the others in succession on the same date of each year thereafter until the 
full accumulation period of 20 years had expired. Any other construction would 
annul plainly expressed provisions of the contract, subvert the leading idea 
of the parties in making the agreement, and destroy the computation adopted 


for adjusting and settling the rights and benefits accruing to the assured at the 
time unmistakably fixed by the policy. We find that there are many decisions 
sustaining our view, a few of which we will cite. Tibbits v. Insurance Co., 159 


Ind. 671, 65 N.E. 1033; Thomas v. Insurance Co., 142 Cal. 79, 75 P. 665; Johnson 
v. Insurance Co., 143 F. 950, 75 C.C.A. 22; Frazier v. Lloyd Mfg. Co., 98 Minn. 


484, 108 N.W. 819: Methvin v. Life Ass’n, 129 Cal. 251, 61 P. 1112; McConnell 


v. Provident Savings Soc., 92 F. 769, 34 C.C.A. 663; American Insurance Company 
v. Patterson, 28 Ind. 17.” . 

[8] The appellant contends that the application, as a part of the insurance 
contract, provides the policy shall not take effect until delivered and premium 
paid, which provision is controlling over the date fixed in the policy. In dealing 
with this point we again quote and approve the pertinent portions of Judge 
Oxner’s order, which follows: 

“It is argued by the plaintiff that inasmuch as it is provided by the terms 
of the application that the policy of insurance shall not become effective until 
it is delivered to the insured and the first premium paid and that such policy 
was not delivered nor the premium paid until March 22, 1927, the insured has 
paid for protection he did not receive. A sufficient answer to this contention is 
that the parties are bound by the terms of their contract. But on the other hand 
the equities do not deal so harshly with the insured. February 10th was made 
the anniversary of the policy in each year and on this day the dividends were 
declared and made available to the insured, and moreover beginning the policy 
year on February 10th resulted in a quicker acceleration of the policy values 
and of its very maturity. It also became incontestable within a shorter time 
after its delivery, which is a consideration of no slight import. 
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“The application does provide that the proposed policy shall not take effect 
unless and until delivered to and received by the insured during his continuance 
in good health and unless and until the first premium shall have been paid, but 
there is nothing in the policy negativing the fact that when these conditions 
have been complied with that the contract took effect as of its date of issue. 
The policy clearly provides that it is issued in consideration of the application 
and of the payment of the first premium and of the payment of a like amount 
on the 10th day of May, August, November, and February thereafter until the 
death of the insured. The policy further provides that the share of the diversi- 
ble surplus accruing thereunder shall be allotted as a dividend annually on each 
anniversary of its date, the first such dividend being payable only if any premium 
due on the first anniversary be duly paid. 

“It is also provided that if any time either the reserve for any dividend 
additions, or any accumulated dividend deposits, or both together, shall equal 
or exceed the present value of the future net premiums under the policy, the 
company will, at the insured’s election, change the policy to a paid-up participat- 
ing policy, or if such dividend additions and deposits equal or exceed the face 
amount of the policy the company will, upon its surrender, pay its face plus 
such excess. It also carries provisions permitting change to other forms of 
policy, the granting of loans, the determination of the cash value and the 
options available on lapse. The whole plan of insurance and the determination 
of values thereunder was based upon and calculated from the anniversary date 
ot the policy, which was February 10th in each year. There is nothing in the 
policy to indicate or to give countenance to the assumption that such values are 
to be computed as of the anniversary date of the delivery of the policy. It would 
have been wholly impracticable to let the determination of the policy values 
depend upon the date of the delivery because this date would never be ascertain- 
able and may vary according to many circumstances. It was necessary and 
proper that the parties should agree upon a date on which the premiums would 
fall due and from which all values should be calculated, and in the instant case 
this agreement was made in precise language, leaving no room for conjecture 
or speculation.” 

In support thereof will be found numerous cases annotated in 6 A.L.R. 780 
and 80 A.L.R. 962. The consensus of the opinions of these cases is that although 
the application recites that the insurance could not take effect unless the policy 
should be delivered and received by the applicant and the first premium paid, 
that if the policy expressly stipulates the date on which the premiums are to 
be paid, that date must control, regardless of the date on which the delivery 
was actually made. A pertinent portion of the opinion in the case of Sellars v. 
Continental Life Ins. Co., 1929, 4 Cir., 30 F.2d 42, 44, is quoted: “It is the 
custom of life insurance companies, and we think a universal custom, to issue 
from their home office policies which are complete in all of their details, and to 
set forth in such policies the dates upon which they are issued. This date 
is of importance to both the company and the insured as fixing the date upon 
which premiums are to be paid and with respect to which rights under the policy 
are to be calculated; and it is of the greatest importance to both that this date 
be not left open to any doubt or conjecture.” 

The inception of the term of extended insurance was from the anniversary 
of the date fixed for payment of premiums in the policy and not the anniversary 
of the date of delivery. Consequently, the date of the death of the insured, 
March 4, 1932, was not within the term of the extended insurance. 

The respondent, in due time, served notice of intention to ask affirmance 
of the order of direction of verdict and judgment on additional grounds, which, 
in view of the foregoing opinion, are unnecessary to pass upon. 

The judgment appealed from is affirmed. 

Stabler, C. J.. and Bonham and Fishburne, JJ., concur. 

Carter, J., did not participate on account of illness. 


HILTON v. TRAVELERS INS. CO. No. 14633. 
Supreme Court of South Carolina. March 8, 1938. 


195 Southeastern Reporter 629. 
CANCELLATION. 


Where group policy was to expire on November 2, 1931, and employer wrote 
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insurer to cancel insurance on its expiration date, which insurer did, employee 
temporarily laid off, who was injured in course of employment for another employer 
after the expiration date, could not recover disability benefits, since policy had 
expired. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from Common Pleas Circuit Court of York County; M. M. Mann, 
Judge. . 
Action by H. A. Hilton against the Travelers Insurance Company to recover 
permanent and total disability benefits under a group policy. From a judgment 
tor the defendant, plaintiff appeals. 

Affirmed. 

Spencer & White, of Rock Hill, and McDow & Hildebrand, of York, for 
appellant. 

Finley & Spratt, of York, for respondent. 

BAKER, Justice. 

This was an action to recover of respondent total and permanent disability 
benefits in the sum of $1,000 the face amount of a certificate or policy of insur- 
ance issued to appellant, pursuant to the terms of a group policy issued by respond- 
ent to Highland Park Manufacturing Company, insuring the lives of its employees, 
and carrying a permanent and total disability clause, while the employee worked 
in the mills of Highland Park Manufacturing Company, named in the policy, but 
for the purposes of this case may be confined to its mill No. 2, Rock Hill, S. C., 
this being the only one of its mills at which appellant was ever employed. 

The group policy under which the certificate sued upon was issued had the 
effective date of November 2, 1926, the premiums thereon being payable semi- 
annually in advance on May 2, and November 2, although there was a grace 
period of 31 days, except for the first premium, and was renewable from year to 
year for five years, from November 2, 1926, at the same schedule of rates, and 
at the expiration of which time (November 2, 1931), if renewed, the premiums 
were to be computed upon the basis of the schedule of rates then determined by 
the respondent upon the basis of its experience. All premiums were advanced by 
Highland Park Manufacturing Company, but under the terms of the application for 
the insurance, it was permitted to collect not more than 15 cents per week per 
$1,000 insurance from its employees taking advantage of the insurance; and this it 
did by deducting this amount from the weekly pay roll. 

The appellant entered the employ of Highland Park Manufacturing Company, 
in 1928, and was issued a certificate. In addition to the life feature, the policy 
provided for the payment to an employee, while in the employ of said manufactur- 
ing company at its mill No. 2, Rock Hill, S. C., the face of the certificate, $1,000, 
if such employee became wholly and permanently disabled by bodily injury or 
disease while said policy was in force and effect. 

Shortly after making the May 2, 1931, payment of premium, to wit, May 23, 
1931, the Highland Park Manufacturing Company closed its mills “temporarily 
indefinitely,” and its employees were notified to get work elsewhere if they could, 
but were told to continue to occupy the homes furnished them by Highland Park 
Manufacturing Company, rent free, to such time as it could commence operating 
again; that it did not care to break up its organization while shut down. As 
November 2, 1931, approached, and there was no hope of opening for operations 
at any time in the near future, and it being necessary to enter upon a new schedule 
of rates, in effect a new insurance contract, if a group insurance policy was to be 
continued; and although the policy of insurance carried with respondent auto- 
matically expired on November 2, 1931, the manufacturing company wrote the 
respondent to cancel the insurance on its said expiration date, which it did. 

Following the closing of the mills of Highland Park Manufacturing Company, 
and in July, 1931, appellant procured employment with Aragon-Baldwin Cotton 
Mill, a corporation unaffiliated with Highland Park Manufacturing Company, and 
continued to work there as a card hand, the same work he was engaged in with 
Highland Park Manufacturing Company, until November 6, 1931, when he suffered 
the loss of two fingers of his right hand, the basis of his claim for total and 
permanent injury. . 

Appellant made several payments on premiums to Highland Park Manufactur- 
ing Company while working for the Aragon-Baldwin Cotton Mill, but it is not 
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contended that any premiums were paid by appellant to any one which were 
applicable to any policy which could have been in force after November 2, 1931. 

The answer of respondent to the complaint of appellant, among other defenses, 
pleaded that appellant was not disabled by bodily injury or disease during any time 
he was in the employ of Highland Park Manufacturing Company, and that the 
policy was not in effect on November 6, 1931, the date of the alleged injury to 
appellant. 

Upon a trial of the case, and at the conclusion of the testimony, respondent 
moved for a directed verdict upon five grounds, but we set forth only the first 
two, which are as follows: 

“1, That the plaintiff Henry A. Hilton was not an employee of The Highland 
Park Mfg. Co. at the time of the injury complained of, and the insurance had 
ended when his employment had ended, as provided in the terms of the said policy. 

“2. That the policy of insurance under which the plaintiff seeks to recover was 
a one-year renewable term policy which expired on November 2, 1931, and was not 
in force on November 6, 1931, when the alleged disability occurred.” 

The trial judge granted the motion for a directed verdict on the grounds that 
appellant was not in the employ of respondent when injured; and that the policy 
on the date of his injury was not in force. 

While it becomes immaterial, we will here state that appellant sued the 
Aragon-Baldwin Mill for the loss of his two fingers and recovered $1,666.75. He 
_— in his complaint against the Aragon-Baldwin Mill that he was employed 
y it. 

If the injury to appellant had occurred at any time prior to 12:01 p. m. Novem- 
ber 2, 1931, under the case of Greer v. Equitable Life Assur. Soc., 180 S.C. 162, 
185 S.E. 68, and the provision of the group policy relating to “temporary lay-off 
or leave of absence,” it would be necessary to discuss somewhat at length the 
first ground upon which the trial judge directed the verdict. We see no reason, 
however, to more than briefly discuss the ground that at the time of the alleged 
injury, the policy was not in force. 

The record discloses that the policy or contract of insurance sued upon was 
not strictly speaking, canceled, but automatically terminated on November 2, 
1931, and a new contract was not entered into. The appéllant is bound by the 
terms of the contract of insurance. 

The only “conversion privilege” we find in the record is the following: “Any 
Employee of the Employer covered under this group policy shall, in case of the 
termination of employment for any reason whatsoever, be entitled to have issued 
to him by the Company without further evidence of insurability, and upon applica- 
tion made to the Company within thirty-one days after such termination and upon 
the payment of the premium applicable to the class of risks to which he belongs 
and to the form and amount of the policy at his then attained age, a policy of life 
insurance, in any one of the forms customarily issued by the Company, except term 
insurance, with Permanent Total Disability Benefit equivalent to that provided 
hereunder, in an amount equal to the amount of the Employee’s protection under 
this policy at the time of the termination of his employment.” 

It is the contention and theory of appellant that his employment with Highland 
Park Manufacturing Company had not been terminated. 

The judgment appealed from is affirmed. 

Bonham and Fishburne, JJ., and Wm. H. Grimball, A. A. J., concur. 

Stabler, C. J., and Carter, J., did not participate on account of illness. 


EDWARDS v. NEW YORK LIFE INS. CO. et al. 
Supreme Court of Tennessee. April 2, 1938. 
114 Southwestern Reporter (2d) 808. 
3. PARTIES. 

Where there are conflicting claimants to same obligation, each claiming obliga- 
tion separately, all must be made parties before question of title can be deter- 
mined, and such rule applies in controversies between beneficiaries of policies. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. SURRENDER. 

An insured could not require insurer to issue a duplicate life policy with 

beneficiary changed as requested, and require that insured’s wife who was living 
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in another state should surrender original policy, where wife was claiming an 
interest in policy, and a decree to effect that wife had no rights in policy would 
be no protection to insurer in another jurisdiction in which wife might there- 
after assert such rights, and no decree which might be made against wife would 
be cognizable in another state under full faith and credit clause of Federal Con- 
stitution. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. DUPLICATE. 

An insurer could not be compelled to issue a duplicate life policy with bene- 
ficiary changed, original policy being in possession of insured’s wife who was in 
another jurisdiction, notwithstanding policy provided that any assignment was 
required to be made in duplicate, one copy to be filed with insurer at its home 
office, and insured had not made any written assignment of his rights in policy, 
where wife was claiming an interest in policy and various equities might have 
arisen in favor of wife against which provision of policy would afford no protec- 
tion to insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Chancery Court, Shelby County; L. D. Bejach, Chancellor. 

Suit by Paul C. Edwards against the New York Life Insurance Company and 
another, requiring the named defendant to issue a duplicate life policy with bene- 
ficiary changed as requested by plaintiff. To review a decree of the Court of 
Appeals which affirmed a decree for the complainant, the named defendant brings 
certiorari. 

Reversed and suit dismissed. 

Winchester & Bearman, of Memphis, for appellant. 

H. W. Laughlin, Jr., and King & King, all of Memphis, for appellee. 

GREEN, Chief Justice. 

From a decree of the chancellor in favor of complainant, defendant New 
York Life Insurance Company appealed. The Court of Appeals affirmed the decree 
of the chancellor and we granted defendant’s petition for certiorari. 

In 1923 complainant Edwards took out a policy of life insurance in the sum of 
$5,000 of which his mother, Mrs. May Edwards, was the beneficiary. Having mar- 
ried, he procured a change of beneficiary on November 10, 1934, agreeable to the 
terms of the policy, and his wife, Mrs. Julia V. Edwards, was made the benefici iary. 

On April 13, 1935, while complainant was out of the city of Memphis, where 
they lived, his wife left him, without any notice, and went to the state of Michigan. 
The record discloses that she took all the effects of the complainant that she could 
conveniently carry, among other things, this insurance policy. It appears that his 
wife has permanently parted from the complainant and that he has demanded of 
her the return of the policy of insurance. She has declined to return the policy, 
claiming some interest in it by assignment or otherwise, and she has advised defend- 
ant insurance company accordingly. 

Complainant testified that he had himself paid all premiums on the policy, that 
under the terms of the contract he was entitled to change the beneficiary as often 
as he desired, that he had made proper application to defendant insurance company 
to have the beneficiary changed and the policy again made payable to his mother, 
Mrs. May Edwards. Defendant insurance company refuses to make the change of 
beneficiary, or to issue a duplicate policy with the beneficiary changed until the orig- 
inal policy is returned to it for proper indorsement. The bill prayed that the wife, 
Mrs. Julia V. Edwards, now a resident of Michigan, be made a party to the cause 
by publication ; that the defendant insurance company be required to issue a duplicate 
policy with the beneficiary changed as requested; and that the wife, Mrs. Julia V. 
Edwards, be required “to surrender the policy she now has in her possession and 
turn it over to the complainant so that he may change the name of the beneficiary 
from that of Mrs. Julia V. Edwards to May Edwards, as well as to retain the pos- 
session of said policy, or in lieu thereof for the court to cancel and make void the 
policy now held by the said defendant, Mrs. Julia V. Edwards, so that a duplicate 
may be issued by the co-defendant New York Life Insurance Company.” Publica- 
tion was duly made for Mrs. Julia V. Edwards but she filed no answer and did not 
make any appearance otherwise in the case. 

The policy of insurance contains the following provisions: 

“Assignment.—Any assignment of this policy must be made in duplicate and 
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one copy filed with the company at its home office. The company assumes no respon- 
sibility for the validity of any assignment. 

“Change of Beneficiary —The insured may at any time, and from time to time, 
change the beneficiary, provided this policy is not then assigned. Every change of 
beneficiary must be made by written notice to the company at its home office accom- 
panied by the policy for endorsement of the change thereon by the company, and 
unless so endorsed the change shall not take effect.” 

It will be observed that under the terms of the policy a change of beneficiary 
can be made if the policy “is not then assigned.” While the record before us indi- 
cates that the complainant has not made any written assignment of his rights or 
interest in this policy of insurance, it appears that his wife is claiming some sort 
of fixed or vested interest therein and she is in possession of the policy. Defendant 
insurance company is no doubt doing business and amenable to process in every 
state of the Union. Defendant insurance company insists that a decree in this 
case, to which Mrs. Julia V. Edwards is not a party, to the effect that she had no 
rights in the policy, would be no protection to it in another jurisdiction in which 
she might thereafter assert such rights. That for this reason it should not be 
required to issue the complainant a duplicate policy with the beneficiary changed, 
the original policy being outstanding and in the hands of Mrs. Julia V. Edwards in 
another state. We think this contention of the company is well made. 

The complainant relies on Perry v. Young, 133 Tenn. 522, 182 SiW. 577, L.R.A. 
1917B, 385. That decision was by a divided court, two of the five judges dissenting, 
and has been subjected to some criticism. See note following the report of that 
decision in L.R.A.1917B, 385. Perry v. Young was a suit to reform an insurance 
policy. The court had before it the insurance company, the insured, all the bene- 
ficiaries save one, and had before it the policy of insurance itself. One of the 
beneficiaries was a nonresident of the state, was not before the court, and was 
brought in by publication only. Under these circumstances reformation of the policy 
was decreed on the ground that the action was one in rem. While some of the 
language used in the opinion is rather broad, it does not appear that anything more 
was undertaken in Perry v. Young than to reform the policy. Only the form of the 
policy, the contents of the policy, was in issue in the case. The court was not called 
upon to dispose of the claim of the nonresident under the policy. 

Another authority relied on by the complainant is Cameron v. Penn Mut. Life 
Ins. Co., 111 N.J.Eq. 24, 161 A. 55, 56, New Jersey Court of Chancery. That was 
a case similar to Perry v. Young, a suit to reform a policy of life insurance, one 
of the beneficiaries being a nonresident brought in by publication. The vice chan- 
cellor distinguished another case and said: 

“But here no money decree is sought against the nonresident defendant, and the 
policy, the res, against which a decree of reformation, if entered, will become effec- 
tive, is in the possession of the complainant and within the control of the court. 
Such a decree, as to this defendant [the nonresident], will affect only the policy by 
determining its form, and will not be dispositive of her claim thereunder.” 

Tf the policy of insurance herein questioned was before us, we might follow 
Perry v. Young and Cameron v. Penn Mut. Life Ins. Co., to the extent of reforming 
that instrument or directing a change of its terms. Treating the policy as the res, 
such action might be proper. But this is not the case before us. 

[1] The policy of insurance is beyond our jurisdiction. Moreover, we are asked 
to require the defendant, Mrs. Julia V. Edwards, to surrender the policy now in her 
possession, or in lieu to cancel and declare void that policy. Of course this court 
could no compel the nonresident defendant to surrender the policy, she being beyond 
our reach. Nor could we pass any decree canceling the policy that would be 
effective to cut off her rights thereunder. Paper Co. v. Shver, 108 Tenn. 444, 67 S. 
W. 856, 58 L.R.A. 173; Pennoyer v. Neff, 95 U.S. 714, 722, 24 L.Ed. 565. 

[2] It is generally held that a suit to reform a written instrument is an action 
in personam. 23 R.C.L. 355; 53 C.J. 1003, 1010. 

If such an action be treated as one quasi in rem, according to Perry v. Young 
and Cameron v. Penn Mut. Life Ins. Co., surely that must be done on the theory 
that the written contract itself is the res. Here, we have no control of the res. 

In Cronbach v. AXtna Life Ins. Co., 153 Tenn. 362, 284 S.W. 72, 73, on the 
principle that equity regards as done that which ought to be done, this court indi- 
cated that it would give effect to the intention of the insured, under a policy similar 
to the one before us, by holding that a change of beneficiary had been accomplished 
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when the insured had done all that he could to comply with the provisions of the 
policy respecting the change. Quoting from 37 C.J. 584, “As where he sent a 
proper written notice or request to the home office of the company but was unable 
to send the policy by reason of circumstances beyond his control, as where it has 
been lost, or was in the possession of another person who refused to surrender it 
or was otherwise inaccessible,” etc. There was no intimation in this, however, that 
the court would pass a decree directing a change of beneficiary which could be 
effective to cut off the rights in the policy of some party not before the court. 

([3] We do not find support in any authority for the decrees of the courts 
below unless it be found in Perry v. Young and Cameron v.-Penn Mut. Life Ins. Co.. 
and these cases we have distinguished. On the contrary, it is quite generally held 
that, where there are conflicting claimants to the same obligation, each claiming the 
obligation separately, all must be made parties before the question of title can be 
determined in favor of either. This rule has frequently been applied to controver- 
sies between beneficiaries of insurance policies. Mahr v. N. U. F. Insurance Society, 
127 N.Y. 452, 28 N.E. 391; Dietz v. New York Life Ins. Co., 287 Mass. 398, 191 
N.E. 875: Rumsev v. New York Life Ins. Co., 59 Colo. 71, 147 P. 337; Dunlevy v. 
New York Life Ins. Co., 241 U.S. 518, 36 S.Ct. 613, 60 L.Ed. 1140. 

[4] The case last cited, Dunlevy v. New York Life Ins. Co., is for all prac- 
tical purposes conclusive of a case like the one sub judice. Since no decree 
that we might make against the nonresident wife with respect to her rights in 
this policy would be entitled to recognition in another state under the full 
faith and credit clause of the Federal Constitution and there is no res nor any 
person within this jurisdiction upon which such a decree could operate, no 
such decree should be passed. 

[5] We are not unmindful of the provision in the policy of insurance that 
“Any assignment of this policy must be made in duplicate and one copy filed 
with the company at its home office.” Various equities may have arisen in favor 
of the nonresident wife in this contract of insurance against which the pro- 
vision quoted would afford no protection to defendant company. She has 
asserted such equities in advices to defendant company. If the company 
ignored this notice and undertook to cancel the policy in her possession, even 
under order of court, before which court she had not appeared, it is altogether 
probable that the company would have to respond to its policy obligations 
twice. That is just what happened to this same defendant in Dunlevy v. New 
York Life Ins. Co., supra. The report of that case in the lower courts showed 
that the policy was not even in possession of the nonresident wife claiming that 
an assignment thereof had been made to her. 

The decree of the Court of Appeals will be reversed, and the suit dismissed. 


BANKERS LIFE & LOAN ASS'’N v. CHASE. No. 4849. 
Court of Civil Appeals of Texas. Amarillo. Jan. 31, 1938. 
Rehearing Denied March 7, 1938. 

114 Southwestern Reporter (2d) 374. 


1. CONTRACT. 


Under statute requiring policies to provide that they were subject to laws of 
corporation, a life policy issued by mutual assessment life insurance association 
properly provided that policy, applications for membership and for reinstatement, 
constitution and by-laws, and all amendments thereto, constituted insurance con- 
tract. Vernon’s Ann.Civ.St. art. 4859f, § 10. 

(For other cases, see Insurance, Dec. Dig. § 133{1].) 

2. FRANCHISE. 

A mutual assessment life insurer was not subject to limitations in general cor- 
poration laws, and was subject to no limitation not contained in statute relating to 
ee mutual benefit insurance associations. Vernon’s Ann.Civ.St. art. 4859f, 
§ 19. 

(For other cases, see Insurance, Dec. Dig. § 57[1].) 

3. LIMITATION OF TIME. 

A statute prohibiting issuance by mutual assessment life insurers of life policies 
upon limited payment plan, or payment of endowment or annuity benefits, and 
requiring issuance only of certificates looking to continuous payment, premiums, or 
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assessments was a limitation on time and method of payment, and not on amount 
insurer must pay under policy. Vernon’s Ann.Civ.St. art. 4859f, § 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. LIMITATION OF LIABILITY. 

A provision of by-laws of mutual assessment life insurance association, which 
constituted a part of life insurance contracts issued by it, that if insured died 
within 90 days after reinstatement, insurer’s liability should be limited to premium 
paid, was valid. Vernon’s Ann.Civ.St. art. 4859f, § 10. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

LAPSE. 

Evidence relating to reinstatement of life policy upon insured’s application 
therefor, stating that policy had lapsed for non-payment of premium, held to estab- 
lish that policy lapsed, precluding recovery of face value of policy which limited 
insurer’s liability to premium paid in case of insured’s death within 90 days after 
reinstatement, where insured died within 90-day period. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from Lubbock County Court; J. J. Dillard, Judge. 

Suit by Della Chase against the Bankers Life & Loan Association to recover 
on a life insurance contract. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Bradley & Wilson, of Lubbock, for appellant. 

Vickers & Campbell, of Lubbock, for appellee. 

Jackson, Chief Justice. 

The record discloses that the appellant, Bankers Life & Loan Association is a 
state-wide mutual assessment life insurance association, incorporated under article 
4859f of Vernon’s Annotated Texas Civil Statutes, and has no capital stock or 
surplus, pays no dividends, and does not operate for profit. 

On October 10, 1934, the appellant issued to Cyntha E. Williamson policy 
No. FR-E-2393, by which it agreed, subject to the provisions thereof, to pay on 
the death of the insured the sum of $500 to her daughter, Della Chase, the appellee. 

In the application made by the insured, she agreed that the contract between 
her and the association was entirely in writing, and the application, the policy, the 
constitution, and by-laws constituted the insurance contract. 

The policy issued provided that: “This policy, together with the application 
for membership, copy of which is attached hereto and made a part hereof, and 
every application for reinstatement thereof, the Constitution and By-Laws and all 
amendments thereto, and the proofs of death, shall be and constitute the entire 
contract between the Association and the insured.” 

On June 10, 1936, Mrs. Cyntha E. Williamson, the insured, died in Lubbock, 
Tex. Proof of death was made to the appellant, payment on the policy refused, 
and, on a petition properly alleging a cause of action on the insurance contract, 
appellee instituted this suit in the county court of Lubbock county to recover the 
sum of $500, evidenced in the face of the policy. 

The appellant answered by general denial, alleged the policy had lapsed for 
non-payment of premium, and, while it had been reinstated, asserted that, due to 
certain stipulations in the insurance contract, liability to appellee was limited to 
the sum of $6.90, the premiums paid after reinstatement. It tendered to appellee 
this amount before suit, and also tendered into court said sum in discharge of its 
obligations on the insurance contract. 

At the time this policy was issued, the by-laws of appellant provided: “If the 
death of the insured should occur within forty-five days from date of issue of the 
certificate, or from date of any reinstatement thereof, then the beneficiary or bene- 
ficiaries shall be entitled to receive the actual amount of premiums or assessments 
paid to the Association, and no more.” 


Thereafter, this article of the constitution and by-laws was amended to provide 
that: “The policy being issued without medical examination, it is provided and 
agreed that if death occurs, from any cause, within ninety days from date of issue 
or within ninety days from date of any reinstatement, after lapse, the liability of 
the Association shall be limited to the amount pf premiums paid after date of issue, 
or after date of reinstatement.” 

Under this stipulation and the testimony, appellant contends that the insurance 
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contract had lapsed, had been reinstated; that the assured died before the expira- 
tion of ninety days from the reinstatement of the policy; and that the recovery 
of appellee of $515, the face of the policy and interest, was not authorized by the 
testimony, but should have been limited to the premiums paid after reinstatement, 
which was $6.90. 

|1] Appellee contends that the limitation in the by-laws is without effect since 
not in the policy; that if a part of the insurance contract, it constitutes a limitation 
prohibited by law; and that the finding of the court that the policy had not lapsed 
was amply sustained by the testimony. 

Section 10 of article 4859f stipulates: “All policies issued by a corporation under 
this Act shall provide that said policy is subject to the by-laws of the corporation 
and all future amendments thereto.” 

The policy is in compliance with this section, and it is apparently settled 
that the insurance contract in this case between the insurer and the insured 
consisted of the application for insurance, the policy issued thereon, the con- 
stitution and by-laws, and the application for reinstatement. Wirtz v. Sovereign 
Camp, W. O. W., 114 Tex. 471, 268 S.W. 438; Hemphill County Home Protective 
Ass’n et al. v. Richardson, Tex.Civ.App., 264 S.W. 294, writ refused; Parrott 
v. Brotherhood of Railroad Trainmen, Tex.Civ.App., 85 S.W.2d 306, writ refused. 

[2] Appellant was authorized to incorporate by article 4859f, under which 
it was operating; and section 19 thereof provides that: “Except as herein 
expressly provided, no insurance law of this State shall apply to any corpora- 
tion operating under this Act, and no law hereinafter enacted shall apply to 
them unless they be expressly designated therein.” 

Obviously, appellant was exempted by this provision from limitation in the 
general corporation laws, and subject to no limitation not contained in article 
4859f. 24 Tex.Jur. page 1306, par. 429. 

[3] Section 11 of said article contains this provision: “No corporation here- 
uuder shall issue any certificate or policy upon a limited payment plan, nor 
guarantee or promise to pay any type of endowment or annuity benefits, but 
shall confine its operation to the issuance of certificates looking to continuous 
payment premiums or assessments during the life time of the policyholder.” 

The limitation contained in this section, we think, is a limitation on the 
time and method of payment rather than on the amount the insurer must pay 
under the policy; a restriction confining it to the issuance of certificate of 
ordinary insurance. 

37 C.J. page 362, par. 6, is as follows: “Endowment insurance is a contract 
to pay a certain sum to insured if he lives a certain length of time, or, if he 
dies before that time, to some other person indicated. * * * ” 


“Annuity insurance is a contract to pay the insured or the beneficiary a 
sum for a certain period or during life.” Couch, Cyclopedia of Insurance Law, 
Vol. 1, page 38, par. 25. 

A policy upon a limited payment plan, as we understand, is a paid-up policy, 
and ara upon which no further premium is to be paid. 37 C.J. page 364, 
par. 11. 

[4] The stipulation in the insurance contract, to the effect that if the 
insured died within ninety days after reinstatement the insurer’s liability should 
be limited to the premium paid, is apparently valid. In Burchfield v. Home 
Benefit Ass’n, Tex.Civ.App., 73 S.W.2d 559, 561, writ refused, the court said: 
“Clearly parties have a right to provide that there shall be no liability after 
reinstatement until a certain date or the happening of a particular event, or 
until the lapse of certain time after such date or event, and in such case there 
is no liability in the event of death prior to the date, or the happening of the 
event, so stipulated. 

See, also, Texas Prudential Insurance Co. v. Wiley, Tex.Civ.App., 80 S.W.2d 
1024, and authorities. 

[5] This brings us to a consideration of the sufficiency of the evidence to 
support the judgment of the court. 

The assistant secretary and claim adjuster of appellant testified that he 
did not keep the records of the company, but that its books showed that the 
premium for April, 1936, was not paid; the policy lapsed, and on the application 
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of the insured, dated May 7, 1936, was reinstated, after which but two premiums 
were paid, the aggregate of which was $6.90. 

The appellant also introduced in evidence what is designated as a “Health 
Certificate and Application for Reinstatement,” which is in part as follows: 
“Having allowed my Policy No. FR-E-2393 in the Bankers Life and Loan Asso- 
ciation of Dallas, Texas, to lapse for non-payment of premium due April 10, 
1936, in the amount of $3.45, I hereby make application for reinstatement and 
revival of said Policy, subject to all of its provisions, riders and amendments 
attached hereto, if any, and as a further basis for reinstatement of said policy, I 
hereby tender payment of premiums, as required, and reaffirm the truthfulness of 
all statements and answers to questions set forth in my original application. It 
is also hereby agreed that any settlement tendered in connection with the rein- 
statement of this Policy may be deposited by the Company, in order to facilitate 
action on this application for re-instatement. If this application is not approved, 
I hereby agree to accept the return of any settlement tendered or sums paid in 
connection with this application, without interest, which shall discharge the 
Company from all liability. * * *” 

This instrument was dated May 7, 1936, and was admittedly signed by 
Cyntha E. Williamson. The appellee testified: “I sent the application for 
reinstatement to the defendant. It is my contention that the policy had not 
lapsed, and that all premiums had been paid, but we sent the application for 
reinstatement of the policy offered in evidence dated May 7, 1936 * * * and a 
remittance * * * to pay for reinstatement.” 

In reply to the application for reinstatement on May 25, 1936, the company 
advised appellee in a letter as follows: “We are this date reinstating the Policy 
FR-E-2393 issued on the life of Cyntha E. Williamson on the strength that the 
statements made in the application for reinstatement are true and correct in 
every respect.” 

She further testifed that after she had furnished the proof of death the 
appellant in a letter dated September 24, 1936, inclosed her a draft for $6.90, 
for two premiums which she kept, but while on the stand tendered it to 
appellant. 

Under the insurance contract, the reinstatement of a lapsed policy was not 
compulsory, but was within the discretion of the appellant. The record dis- 
closes that the monthly premium on the insurance contract involved was payable 
on the 10th of each month, and, if not paid within fifteen days thereafter, 
the policy lapsed by its own provisions. The application for reinstatement 
dated May 7, 1936, contains the written admission of the insured that the 
policy had lapsed for nonpayment of premium due April 10, 1936. The insur- 
ance was reinstated on May 25, 1936, and the insured died June 16th thereafter, 
fewer than ninety days after the reinstatement of the policy if it had lapsed. 

The appellee testified that all premiums were paid up to the time of her 
mother’s death on June 16, 1936, and were paid as they accrued monthly, and 
especially, “Did we pay the April and May, 1936, monthly premiums to the 
Company” in time to prevent a lapse of the policy. She does not state whether 
the payment was made to an agent, to the home office, paid in cash, by check, 
or in what manner the payment was made. This testimony of appellee is the 


only evidence we find in the record upon which the judgment of the trial court 
could be based. 


In 17 Tex.Jur. page 581, it is stated: “Voluntary written admissions made 
by a party during the progress of the transaction in controversy will prevail 
over his testimony to the contrary at the trial.” ; 

True, appellee did not sign the application for reinstatement, but she was 


the party at interest and sent the application with a remittance to obtain the 
reinstatement of the policy. 


In.23 C.J. page 39, par. 1782, the writer says: “Oral testimony depending 
upon the memory of witnesses is not as reliable as written or documentary 
evidence, and a party seeking to establish a fact in opposition to written 
evidence must make out his case with more than usual clearness.” 

In Duke v. Walker et al., Tex.Civ.App., 17 S.W.2d 93, 95, in speaking of the 


weight to be given to oral and written testimony, Judge McClendon, for the 
Austin court, says: “The recitation in the Richards’ deed was a clear and 
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unequivocal recognition of title by John Duke and his wife in George Duke; 
and in the absence of some explanation, which does not appear in the record, 
its effect from a probative standpoint might very properly be regarded as 
effectively destroying the testimony of John Duke in contradiction of it.” 

To the same effect is the holding of Chief Justice Smith of the San Antonio 
Court in Rincon Inv. Co. et al. v. White et al., Tex.Civ.App., 99 S.W.2d 390. 

[6] It is the duty of this court to set aside a judgment of the trial court 
when the evidence so greatly preponderates against such judgment that a new 
trial should be granted in the interest of justice. 

In Logue v. Southern Kansas Ry. Co., 106 Tex. 445, 448, 167 S.W. 805, 806, 
the Supreme Court states the law as follows: “The rule is that the Court of 
Civil Appeals may reverse a judgment on the weight of the testimony, but that 
court cannot render judgment if the evidence, when considered in the light 
most favorable to the party in whose favor the judgment is rendered, would 
sustain the judgment of the trial court.” 

The judgment is reversed, and the cause remanded.. 

TEXAS MUTUAL LIFE INS. ASS’N v. SMARTT. No. 7027. 
Supreme Court of Texas. March 23, 1938. 
114 Southwestern Reporter (2d) 528. 
PAYMENT BY CHECK. 

The acceptance by a life insurance association of a check as payment of 
assessment and the deposit of the check for collection did not prevent for- 
feiture of policy for nonpayment, where check was dishonored and not credited 
for payment, no receipt was issued, and contract between parties provided that 
complete payment should be conditioned on check’s being paid and a bona fide 
remittance made to cover such payment. : 


(For other cases, see Insurance, Dec. Dig. § 360[4].) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by Mrs. Bertha M. Smartt against the Texas Mutual Life Insurance 
Association to recover on a life policy issued to plaintiff’s husband. To review 
a judgment of the Court of Civil Appeals, 87 S.W.2d 333, reversing a judgment 
in favor of the defendant, the defendant brings error. 

Judgment of the Court of Civil Appeals reversed, and judgment of trial 
court affirmed. 

Cantey, Hanger & McMahon and F. T. Denny, all of Fort Worth, for 
plaintiff in error. 

McDonald & Floyd, Thompson & Barwise, and F. B. Walker, all of Fort 
Worth, for defendant in error. 

Martin, Commissioner. 

Suit was instituted by the beneficiary of a life insurance policy and judg- 
ment upon a directed verdict was entered by the trial court in favor of the 
insurer, That judgment was reversed and remanded. Tex.Civ.App., 87 S.W.2d 
333. 

The legal issue here is whether or not a jury question existed in the trial 
court as to the unconditional acceptance by the insurer of a check as payment 
ol an assessment admittedly due by the insured—the ultimate issue being the 
lapsation of the policy of insurance, as more fully appears hereafter. 

The statement of the Court of Civil Appeals is in part as follows: 

“According to the terms of the contract of insurance, payments were to 
be made to beneficiaries of the policies issued out of funds to be realized out of 
assessments against the policyholders in the sum of $5.50 payable upon the 
death of any policyholder. 

“The policy embodied these stipulations: 

“*‘This insurance is granted in consideration of the application herefor, a 
copy of which is attached hereto, and hereby made a part of this contract, 
of the payment of the membership fee and each assessment which shall be 
levied by the officers of the Texas Mutual Life Insurance Association upon the 
death of any member in this class within ten days of notice of such death and 
one assessment per year as annual dues of $5.00 to be paid on or before the 


Ist day of October each year. * ° * ; ‘ 
‘ ‘In the event of lapse of this policy all benefits hereunder shall be forfeited 
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until reinstatement of this policy has been approved by the association and 
written notice thereof received by the insured while alive and in good health. 

“*The insured may apply for reinstatement upon lapsation of this policy, 
for any reason, by furnishing the Association evidence of good health satisfac- 
tory to the Association within nine days after it has lapsed and the payment 
of all past due assessments, provided, however, that the Association may reject 
any such application for reinstatement for any reason it deems sufficient. * * * 

“ *That his or her membership is based on his or her application which appli- 
cation is filed in the office of the Texas Mutual Life Insurance Association 
and subject to the By-Laws of said Association, which are made a part hereof.’ 

“Following was one of the by-laws of the insurance company: 

““A certificate of membership to become effective and be binding is con- 
ditioned upon the payment in full of the application fee having been actually 
received by said Association and upon the payment having been actually 
completed of subsequent assessments as may be levied by the officers of the 
Association on such certificates. Completion of payment of the Membership fee 
or any subsequent ment shall be conditioned upon any check or instru- 
ment, tendered to cover such payment, being paid in accordance with its tenor and 
a bona fide remittance made to cover such payment. (Italics ours.) 

“The record hows that for all assessments levied against Smartt’s policy, 
he mailed to the defendant at Waco his checks drawn on the First National 
Bank of Fort Worth, Tex., and as soon as they were received by the defendant 
they were deposited in defendant’s Bank in Waco and credit given therefor on 
defendant’s books as of the date of receipt of those checks, although the defend- 
ant did not mail to Smartt its receipt acknowledging credits for those assess- 
ments. 

“An assessment was made on July 21, 1933, and Smartt’s check therefor was 
dated and mailed on July 3lst, which was within the ten days’ grace period. 
The defendant received that check on August Ist. * * * The check was deposited 
in the defendant’s bank in Waco on August 2d. A few days later the check 
was returned unpaid, and on August 7th the defendant wrote a letter to Smartt 
advising him of its dishonor and inclosed a blank form of application for rein- 
statement of the policy. Thereupon Smartt filled out the application and mailed 
it to the defendant, together with his check for the amount of the assessment. 
That check was dated August 11th and was received by defendant on August 
15th. The application for reinstatement was then approved and notation made 
on defendant’s books of the reinstatement of Smartt’s policy as of date August 
15th. Smartt was then advised by letter from the defendant that his policy had 
been reinstated. Thereafter all assessments on the policy were duly paid up 
to the date of Smartt’s death. 

“In Smartt’s application for reinstatement of his policy; he stated that he 
was then in good health; and on the trial of the case it was admitted by plaintiff 
that that representation was untrue. 

“The defense urged was that the original policy had lapsed for nonpayment 
of the assessment of July 21st within the option period, and that there could 
be no recovery on the reinstated policy because insured was not in good 
health at the time of its issuance. * * * 

“On Motion for Rehearing. 

* * * Whenever Smartt’s checks were received, witness would make entry 
on his card to show the state of this account, a notation showing receipt of the 
check and date of such receipt, but would make no entry showing that the 
check was accepted as payment of the assessment. The checks were then 
deposited in defendant's Waco bank for collection, and if honored by the drawee 
bank in Fort Worth, that would be treated as payment without any further 
notation on the books or notice to Smartt. But if the check was not paid by the 
drawee bank, then Smartt would be notified that his policy had lapsed and a 
blank application be sent to him to be filled out, and when the same was signed 
and returned and payment made of the necessary premiums therefor, his policy 
would be reinstated.” 

There is no issue made here of either waiver or estoppel. Admittedly the 
policy had lapsed under its own terms, unless the assessment of July 21, 1933, 
had been paid—this because there was no valid reinstatement of the policy, 
since the insured was not in good health on the date of his application for 


“ 
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reinstatement, and its receipt and approval by the insurer. The case here is 
narrowed to the one inquiry of whether the facts raise an issue of payment of 
the assessment mentioned, so as to render erroneous the action of the trial 
court in instructing a verdict. The only payment proven was by what is called 
in common parlance a “cold check.” 

“Tt is well settled in this state that the mere sending of a check will not 
prevent a forfeiture; it must be unconditionally accepted. Mullins v. Hartford 
Life Ins. Co., 26 Tex.Civ.App. 383, 63 S.W. 909; Equitable Life Assur. Soc. v. 
Cole, 13 Tex.Civ.App. 486, 35 S.W. 720; Continental Ins. Co. v. Stratton, 185 Ky. 
523, 215 S.W. 416, 8 A.L.R. 391; Walls v. Home Ins. Co., 114 Ky. 611, 71 S.W. 
650 [24 Ky.Law Rep. 1452], 102 Am. St.Rep. 298; Kansas City Life Ins. Co. v. 
Elmore (Tex.Civ.App.) 226 S.W. 709.” Illinois Bankers’ Life Assurance Co. v. 
Payne, Tex.Civ.App., 62 S.W.2d 315, 317. See, also, 48 C.J. p. 617, 32 Tex.Jur. pp. 
658, 659. 

The Court of Civil Appeals finds and same is not here challenged, that the 
check in question was deposited for collection, as shown above. It was not 
credited as payment. No receipt was issued. The contract between the parties 
pointedly provides “that complete payment * * * shall be conditioned upon any 
check * * * being paid etc. and a bona fide remittance made to cover such 
payment.” Presumptively the parties acted under such contract. Nothing is 
shown here raising a contrary issue. We are of the opinion that the trial court 
properly instructed a verdict for the insurer. Cases relied on here by the 
_ beneficiary differ materially and obviously in their facts from the present case. 

The judgment of the Court of Civil Appeals is reversed, and that of the 
trial court is affirmed. 

Opinion adopted by the Supreme Court. 


AMERICAN INS. UNION, Inc. v. KEITH. No‘ 1727-7017 
Commission of Appeals of Texas, Section B. March 30, 1938. 
114 Southwestern Reporter (2d) 870. 
1. REINSURANCE. 

Contract between members of fraternal insurance society and company organ- 
ized by society to take over business of its subsidiary, whereby new company agreed 
to reinsure upon certain conditions policies carried by its predecessor, was not 
rendered ineffective, regardless of how assets of the society were transferred to the 
new company especially where officers of the society and the new company were the 
same, took charge of all the assets of the society and its books and records and 
management of its affairs, and assumed control of the society, which transacted no 
further business. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

2. DISCONTINUANCE. 

Contract between members of fraternal insurance society and company organized 
by society to take over business of its subsidiary, whereby new company agreed to 
reinsure upon certain conditions policies carried by its predecessor, could not be 
defeated on the ground that the new company had discontinued offering the policy 
sought by member of society for sale or exchange, where the new company issued 
such a policy for 11 months and it did not appear as a matter of law that the dis- 
continuance of its issuance was not of the new company’s own volition in disregard 
of its continuing obligation to have such policy available for exchange. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

3. ADJUSTMENT. 

Where fraternal insurance society organized company to take over business of 
its subsidiary and new company agreed with policyholders of its predecessor to 
reissue old line insurance upon surrender of fraternal policies and upon “proper 
adjustment of premiums and reserves,” adjustment of premiums and reserves was 
not required of policyholder as condition to issuance of new policy, where policy- 
holder was 79 years old and adjustment of reserves applied solely to qualification 
of company with insurance commission. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

4. REINSURANCE. 


Contract between members of fraternal insurance society and company organ- 
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ized by society to take over business of its subsidiary, whereby new company agreed 
to reinsure upon certain conditions policies carried by its predecessor, could not be 
defeated on the ground that the counter offer made by new company to member 
of old society to issue member a policy at an increased rate was not accepted, where 
member elected to treat the contract as breached upon new company’s refusal to 
issue the policy applied for under its continuing reinsurance agreement. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

5. BREACH OF CONTRACT. 

Where fraternal insurance society organized new company to reinsure business 
of its subsidiary and new company agreed with policyholders of its predecessor to 
exchange upon certain conditions new insurance for fraternal policy, action by 
policyholder to recover from reinsuring company amount of premiums paid upon 
policy upon company’s refusal to reissue insurance at premium formerly paid by 
policyholder constituted an action for damages for an alleged breach of contract. 

(For other cases, see Insurance, Dec. Dig. § 705.) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 

Suit by Mrs. Martha Josephine Keith against the American Insurance Union, 
Incorporated, for an alleged breach of a contract to exchange plaintiff’s policy in 
a fraternal society for defendant’s legal reserve policy. Judgment in the Court of 
Civil Appeals, 86 S.W.2d 263, affirming a judgment for plaintiff, and the defendant 
brings error. 

Affirmed. 

C. S. Younger and L. E. Bilger, both of Columbus, Ohio, and John Davis, of 
Dallas, for plaintiff in error. 

Marvin Roberson, of Fort Worth, and Speer & Minor, of Denton, for defend- 
ant in error. 

Taytor, Commissioner. 

Mrs. Martha Josephine Keith sued the American Insurance Union, Inc., defend- 
ant, to recover damages for an alleged breach of its contract to exchange her 
policy in the fraternal society which issued same for defendant’s legal reserve 
policy in like amount. Judgment was rendered for plaintiff, the amount of recovery 
being calculated according to an agreement as to the measure of damages. The 
Court of Civil Appeals affirmed the judgment. 86 S.W.2d 263. 

Section 3, and section 4 in part, and section 8 of the contract, read: 

“Section 3. The company hereby agrees to accept the transfer to it and to 
reinsure each certificate or policy so transferred held by a living member of the 
society, regardless of age or sex, who is in good standing in the society when 
this contract becomes effective, including every member whose certificate or policy 
has lapsed and who shall be reinstated in accordance with the terms and conditions 
of such certificate or policy, provided, however, that such acceptance and reinsur- 
ance by the company shall not be effective until such member voluntarily transfers 
or exchanges his certificate or policy heretofore issued and/or assumed by the 
society and has received during his life time in lieu thereof a policy issued by this 
company. 

“Section 4. All members of the society who do not transfer and/or exchange 
their certificates or policies of insurance for policies of insurance issued by the 
company shall be maintained in a separate group hereinafter designated as the 
fraternal group ‘and shall thereafter pay to the company such premiums and/or 
assessments as they would have been required to pay to the society under the 
terms and provisions of their respective certificates or policies.’ * * * . 

“Section 8. Each member of the society shall have the right to transfer or 
exchange his certificate or policy to any form of policy issued by the company 
upon proper adjustment of premiums and reserves. 

“No further medical examination shall be required except in cases where 
the rate of premium is lowered or the amount of insurance at risk is increased, in 
which event such transfer or exchange shall be subject to a showing of insur- 
ability satisfactory to the company.” 

There was attached to plaintiff's policy a rider, the material part of which 
reads: “On and after January 1, 1930, each step rate policyholder will pay his 
premiums on the American Experience Table (interest 344%) at his age attained 
each calendar year and will receive his share of the savings in the form of a dividend 
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in cash or by a reduction of his premium or by addition to the face of his policy, 
which addition shall bear interest and is subject to withdrawal at any time. That 
is to say, each member will have returned to him his share of the excess paid over 
and above the actual mortality cost and reserve each year. These dividends will 
be determined and apportioned annually. Bear in mind that in the near future 
you can exchange this policy for a Legal Reserve policy in the new company 
without any cost for making the exchange, and without any change in the table of 
annual step rates as printed on the back hereof. * * *” 

Plaintiff set out in her petition that at the time the contract was entered into 
she was carrying a “merger step-rate” policy in the fraternal society in the sum 
of $3000. She alleged the facts constituting the reinsurance agreement, and the 
facts alleged to constitute its breach. Defendant answered by a general demurrer, 
special exceptions, a general denial, and special denials. Neither the judgment 
nor the transcript discloses that the general demurrer and special exceptions were 
acted upon by the court. It was agreed by the parties that if plaintiff was entitled 
to recover, her measure of damage was the return of all premiums paid, with 
interest. This included premiums which had been paid to the fraternal society 
as well as premiums paid to the alleged reinsuring company. The case was tried 
without a jury. Upon rendition of the judgment defendant requested the court 
to file findings of fact and conclusions of law. The findings are incorporated in 
the opinion of the Court of Civil Appeals and need not be set out here in full. 
They include findings that the officers of fraternal society organized the reinsuring 
company and that the officers of the society became also the officers of the company 
upon its organization; that on June 30, 1931, a reinsurance agreement was entered 
into whereby each member holding a policy in the society was privileged to 
exchange his fraternal policy for a legal reserve policy in the company, without 
medical examination, and regardless of age, health conditions, or any change in 
rates. Other material findings read: “* * * at the time of the execution of the 
reinsurance contract the defendant company was issuing the type and form of 
policy as was held by the plaintiff, which policy was known as the Merger Step 
Rate Policy, which was a continuation of the Cash Saving Step Rate Policy, and 
the step rate policy, issued and offered to be issued by the defendant company, 
carried the same premium rate as did the policy of the plaintiff, and that a copy 
of this type of policy was a part of the reinsurance agreement, and a form of the 
policy was filed with the Commissioners of Insurance of the various states at the 
time that the Superintendent of Insurance of the State of Ohio approved the 
reinsurance agreement; * * * the plaintiff voluntarily, November 25, 1932, made 
her application for such exchange, tendering therewith the amount of her first 
monthly premium thereon, which was received by the defendant in due course; 
upon receipt of the application for exchange and the first monthly premium thereof, 
the defendant refused to accept the application for exchange and refused to 
issue to the plaintiff the policy applied for, stating as the reason therefor that on 
May 1, 1932, that the defendant company had discontinued the issuance of the Step 
Rate Form policies, and therefore refused to the plaintiff the policy applied for 
but offered to issue another form of policy in the amount of $3,000.00 that would 
cost the plaintiff $105.60 per month, which was more than double the amount of 
the monthly premium on a policy applied for by the plaintiff, and the plaintiff 
refused to accept the substitution and elected to treat the contract as breached * * * 
all material allegations of the plaintiff were established by the preponderance of 
legal and competent testimony, and that the defendant refused to make the exchange; 
it was agreed and admitted in open court that if the plaintiff was entitled to 
recover that her measure of damage was the return of all premiums paid to the 
defendant and predecessor company, the American Insurance Union, Fraternal, 
plus 6% interest from the date of each payment, * * *.” 

No exceptions were taken to the findings and no request was made for 
additional findings. 

[1] Writ of error was granted upon the assignment alleging that the com- 
pany took over the assets of the society in trust and later made an accounting 
therefor to a receiver appointed to administer same. The record discloses 
that the receiver to whom the accounting was made was not appointed until 
May 3, 1933, which was several months after the alleged breach occurred. 
Regardless of how the assets of the society were transferred to defendant, 
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whether unqualifiedly or in trust, the company’s obligation to make the 
exchange of policies was not thereby rendered of no effect. Furthermore, there 
is evidence that the company, the officers of the society and company being the 
same, took charge of all of the assets of the society, took charge of all of its 
books and paraphernalia, its record cards, applications, medical examinations, 
all applications on hand, and took active control and management of all of its 
affairs; that the officers of the company were the same persons who were the 
officers of the society; that after the company assumed control as above 
stated, the society transacted no further business; that all of the agency 
contracts of the society were canceled on July 1, 1931, by the company, and 
thereafter it (the society) ceased to be a going concern. 

|2] The attempted justification by defendant, for its failure to make the 
exchange applied for by the plaintiff to the effect that it had discontinued offer- 
ing the policy for sale or exchange, is without merit. Defendant issued such a 
policy for eleven months, and it does not appear as a matter of law that the dis- 
continuance of its issuance was not of its own volition in disregard of a 
continuing obligation on its part to have such policy available for exchange. 
Defendant's failure to grant the application to exchange it, if’ without remedy, 
would clearly result in an imjustice to plaintiff in view of the fact that plaintiff 
at the time the reinsurance agreement was made was above seventy-five years 
or age, and the premium rate on her policy, under the view of the evidence 
favorable to her, had become level and was not subject to be increased. 

[3] We are in accord with the decision of the Court of Civil Appeals with 
respect to the company’s complaint that plaintiff refused to make “proper 
adjustment of premiums and reserves.” There is evidence that the premium 
rate carried by her policy was not subject to be increased, and it will hardly 
be questioned that adjustment of reserves is not a duty that either devolves 
upon, or could be performed by, a policyholder. 

[4] The conclusions reached upon the questions discussed are decisive of 
all the assignments presented by the record. Defendant’s argument that no 
contract was entered into because the counter offer which it made plaintiff to 
issue her a policy at an increased rate was not accepted, is not persuasive. 
Plaintiff elected to treat the contract as breached upon defendant's refusal 
to issue the policy applied for under its continuing reinsurance agreement. 

[5] The present cause of action is clearly for damages for an alleged breach 
ot contract. The findings of fact made by the trial court and approved by the 
Court of Civil Appeals support the judgment of the trial court. While the 
case of Ericson vy. Supreme Ruling of Fraternal Mystic Circle, 105 Tex. 170, 146 
S.W. 160, involves a contract distinguishable in form at least from the present 
contract (whether in effect under the trial court’s finding herein we need not 
determine), its holding, with respect to an attempted re-rating of plaintiff as 
constituting a repudiation of defendant’a contractual obligation to continue 
her policy at the original rate, sustains the holding herein with respect to the 
company’s breach of contract. The measure of damage applied was agreed 
upon. 

The judgments of the trial court and Court of Civil Appeals are affirmed. 

Npinion, adopted by the Supreme Court. 


McDANIEL et al. v. METROPOLITAN LIFE INS. CO. No. 
Supreme Court of Appeals of West Virginia. March 1, 1938. 
195 Southeastern Reporter 597. 
. BURDEN OF PROOF. 

Insurer, in suit upon life policy, had burden of proving its defense of 
suicide by clear and convincing evidence, and, where evidence was circum- 
stantial, it was required to be of such character as to exclude every reasonable 
hypothesis consistent with death from other causes. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

3. SUICIDE. 

Where undisputed physical facts exclude any reasonable hypothesis that insured 
met his death by means other than suicide, court should decide that question as 
one of law. 

(For other cases, see Insurance, Dec. Dig. § 668[12] 





Life McDaniel et al. v. Metropolitan Life Ins. Co. 141 


4. SUICIDE. 

Evidence relating to death of insured killed while alone in room when bullet 
entered his skull at right temple and passed through his head and window in a direct 
line from entrance wound to hole in window glass, and containing no basis for 
finding of homicide, was insufficient to justify recovery on life policy, as against 
defense of suicide, on theory that insured’s death occurred in any other manner. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Syllabus by the Court. 

1. Where, in an action to recover on a life insurance policy, the insurer defends, 
under the terms of the policy, on the plea that the insured committed suicide, the 
burden of such defense is on the insurer, and must be established by clear and 
convincing evidence; and, where such evidence is circumstantial, it must be of such 
character as to exclude every reasonable hypothesis consistent with death from 
other causes. 

2. While there is presumption of law against suicide, such presumption is not 
evidence, and a showing of facts or circumstances which would warrant a jury 
in finding that death resulted from a suicidal act overcomes such presumption, 
the evidence produced at the trial. 

3. Where the undisputed physical facts are such as to exclude any reasonable 
hypothesis that the insured met his death by means other than suicide, the court 
and requires a finding in hte case by a jury or the court, independently thereof, upon 
should decide the question as one of law. 

Error to Circuit Court, Mercer County. 

Suit by John J. McDaniel and another against the Metropolitan Life Insurance 
Company to recover on a life insurance policy. To review a judgment for plaintiffs, 
defendant brings error. 

Reversed and remanded. 

Harriet L. French, of Bluefield, for plaintiff in error. 

Martin & Martin, of Princeton, for defendants in error. 

Fox, Judge. 

The plaintiffs, John J. McDaniel and Rosetta McDaniel, beneficiaries under a 
life insurance policy issued by the defendant, Metropolitan Life Insurance Company, 
to Charlie J. McDaniel, sued in the circuit court of Mercer county to recover 
the face of the policy. The policy is dated December 1, 1934, and contains the 
following provision: “If the Insured within one year from the date of issue hereof 
die by his own hand or act, whether sane or insane, the liability of the Company 
hereunder shall be limited to an amount equal to the premiums which have been 
received, without interest.” 

Charlie J. McDaniel died on the 27th day of June, 1935, and the defendant, in 
its specification of defense, alleges that “the insured died by his own hand or act 
and committed suicide on the 27th day of June, 1935, and within one year 
from the date of the issue of said policy.” Upon the issue made up on this 
defense, a trial before a jury was had, resulting in a verdict for the plaintiffs 
for the face of the policy. A motion to set aside the verdict was made, the 
same overruled, judgment rendered thereon, and proper exception was taken 
To this action of the trial court, defendant prosecutes this writ of error. 


The insured was a coal miner and had been employed in that occupation 
for about a year preceding his death. He had been living with his uncle until 
a short time before his death, but owing to some slight and unimportant dis- 
agreement between them, he left his uncle’s home and lived at the home of 
John Dollinger. In December, 1934, in the course of his employment, he 
suffered an injury to his spine, for which he had been hospitalized, and at 
the time of his death he was receiving compensation from the Workmen’s 
Compensation Fund. The evidence is somewhat in conflict as to the extent 
of his recovery from such injury. Some of the evidence tends to show that 
he had practically recovered and was eager to return to work; other is to the 
effect that he had complained of his injury as being of such a character as to 
prevent him from ever returning to work, and that he was in fear that 
payments of compensation would end; that he was worrying over this 
situation. By some witnesses he is represented as being a happy, carefree 
individual; by other as being at times depressed and despondent. The evidence 
as to his mental attitude shortly and immediately before his death may be 
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reasonably interpreted as establishing that at times he was carefree and 
happy, and at other times subject to periods of despondency. There is no 
particular inconsistency in this testimony. The average man is given to recur- 
rent periods of happiness and despondency. It is a human trait. In many 
cases, the heights of optimism and happiness are followed by the deepest 
moods of depression. Pendulum-like, one extreme is followed by the other. 
Few people are able to accept the tides of fortune, good or bad, with equanimity. 
Here we have a naturally happy disposition, coupled with pain and worry 
resulting from a physical injury; a natural setting for an act of desperation. 

The tragedy which resulted in the death of the insured occurred in the 
Dollinger home, and three people were in and about the home at that time. 
Two of them, Mrs. John Dollinger and her daughter, Elsie Boone, testified 
at the trial. John Dollinger, the other party present, died before the trial. 
The testimony of Mrs. Dollinger and Elsie Boone is that, on the day of the 
death of the insured, he came to their home about 11 o’clock in the morning 
and told them that “I have got my insurance paid up. If anything would happen 
the old man would get a good haul.” About 1 or 1:30 o’clock, when some of 
his acquaintances were starting to work, he remarked, “I would give anything 
on earth to be able to make a shift like the others was.” About 15 minutes 
later, he arose from a chair or other seat, put his hand on his back and said, 
“My back hurts me worse today than it did when I left the hospital,” and 
then went upstairs. Mrs. Dollinger and her daughter then went to the kitchen 
of the home and, about 10 minutes after the insured had gone upstairs, a shot 
was heard and a “lumbering fall.” Mrs. Dollinger then ran to her husband, 
who was sitting on the porch, and immediately thereafter, Dollinger went up 
to the room of the insured. He was found lying on the floor on his back, his 
head close to the door, with a gunshot wound in his head, and a pistol between 
his knees, the muzzle pointing in the direction of his body. The pistol was 
fully loaded except that one cartridge had been fired. A physician was called 
immediately, the insured removed and taken to a hospital at Welch, where 
he died shortly thereafter. The pistol and the cartridges were turned over 
to a constable, who later met an accidental death, and neither the pistol nor 
the cartridges could be located and produced at the trial. 

The bullet from which the insured died entered the right temple near the 
ear and ranged through the head, possibly a little upward, emerging from the 
skull a little above the left ear. It passed through a window of the room at 
an elevation of about 5 feet from the floor and there is evidence that a boy 
heard the report of the shot and saw glass from this window fly outward, 
and pieces of glass were found outside the window. A dent was discovered 
in the wall of a neighboring building, some twelve feet from the ground, 
presumably caused by a bullet, and a bullet was found on the ground nearby 
and turned over to John Dollinger. On account of Dollinger’s death, it was 
not produced at the trial. When the physician was called, he washed the 
wound, removed the blood stains, and did not observe any powder marks. 
No inquest was held and no particular effort was made to ascertain the 
existence or nonexistence of powder marks until the body was examined, after 
preparation for burial, by a coroner at the insured‘s home town in Virginia, 
where the body was taken for interment. There is no evidence in the record 
showing the existence of powder marks. The entrance wound was small 
and round; the exit wound larger. 

{1, 2] The defendant, in relying upon suicide as a defense to this action, 
assumes the burden of proof on that point. There is a presumption of law 
against suicide. Mallory v. Travelers Insurance Company, 47 N.Y. 52, 7 
Am.Rep. 410; Krogh v. Modern Brotherhood, 153 Wis. 397, 141 N.W. 276 
45 L.R.A.,N.S., 404; Bohaker v. Travelers Insurance Company, 215 Mass. 32, 102 
N.E. 342, 46 L.R.A.N.S, 543; Agen v Metropolitan Life Ins. Co., 105 Wis. 217, 
80 N.W. 1020, 76 Am.St.Rep. 905; Metropolitan Life Ins. Co. v. DeVault’s 
Adm’x, 109 Va. 392, 63 S.E. 982, 17 Ann.Cas. 27. Where suicide is relied upon 
as a defense, proof thereof “must be clear and satisfactory, and where cir- 
cumstantial evidence is relied upon for such purpose, such circumstances 
must establish that death resulted from suicide to the exclusion of every rea- 
sonable hypothesis consistent with death from natural causes.” Goodbar v. 
Western & Southern Life In. Co., 89 W.Va. 221, 108 S.E. 896; Life Ins. Co. 
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of Virginia v. Hairston, 108 Va. 832, 62 S.E. 1057, 128 Am.St.Rep. 989. But 
the presumption against suicide “is merely a circumstantial inference selected 
by the law as the most rational hypothesis from given facts, and may or may 
not be rebutted according to the quality of evidence introduced. It yields to 
direct, positive, and uncontradicted evidence, i. e., it gives way to proved 
~~ Jefferson Standard Life Ins. Co. v. Bentley, 55 Ga.App. 272, 190 S.E. 
50, 57. 

“The fact of suicide must be established by a preponderance of the evi- 
dence, but the presumption against it is not conclusive and will vanish upon 
proof of physical facts clearly inconsistent therewith.” Gem City Life Ins. 
Co. v. Stripling, 176 Ga. 288, 168 S.E. 20, 21. See, also, King v. New York Life 
Ins. Co., 28 Ga.App. 697, 112 S.E. 383; State ex rel. Hawkins v. Industrial 
Commission, 157 Minn. 33, 195 N.W. 766, 36 A.L.R. 394. The presumption 
against suicide is not evidence and does not regulate or change the burden 
of proof. Travelers Ins. Co. v. Wilkes, 5 Cir., 76 F.2d 701; Watkins v. Pruden- 
tial Ins. Co., 315 Pa. 497, 173 A. 644, 95 A.L.R. 869; Jefferson Standard Life 
Ins. Co. v. Clemmer, 4 Cir., 79 F.2d 724, 103 A.L.R. 171. In the case of New 
York Life Ins. Co. v. Gamer, Ex’x, 58 S.Ct. 500, 503, 82 L.Ed—, decided by 
the Supreme Court of the United States on February 14, 1938, that court, 
discussing the force of the presumption against suicide, said: “Upon the fact 
of violent death without more, the presumption, i. e., the applicable rule of 
law, required the inference of death by accident rather than by suicide. As 
the case stood on the pleadings, the law required judgment for plaintiff. 
Travellers Ins. Co. v. McConkey, supra, 127 U.S. 661, 8 S.Ct. 1360, 32 L.Ed. 
308. It was not submitted on pleadings but on pleadings and proof. In his 
charge the judge had to apply the law to the case as it then was. The evi- 
dence being sufficient to sustain a finding that the death was not due to 
accident, there was. no foundation of fact for the application of the presump- 
tion; and the case stood for decision by the jury upon the evidence unaffected 
by the rule that fro6m the fact of violent death, there being nothing to show 
the contrary, accidental death will be presumed. The presumption is not 
evidence and may not be given weight as evidence.” 

“Courts have frequently remarked that presumptions are only intended to 
take the place of facts, and cannot be relied upon where the facts are shown; 
or that no presumption can stand in the face of facts. According to such 
authorities a presumption ?s an artificial thing, a mere house of cards, which 
one moment stands with sufficient force to determine an issue, but at the 
next, by reason of the slightest rebutting evidence, topples utterly out of 
consideration of the trier of facts.” Jones Commentaries on Evidence, 2d 
Ed., § 32. 5 Wigmore on Evidence 2d Ed., § 2491; 10 R.C.L. 867, § 10; Modern 
Woodmen v. Craiger, 175 Ind. 30, 92 N.E. 113, 93 N.E. 209. 

[3] The rule governing the presumption of law against suicide and the 
rebuttal thereof being clearly defined by the authorities above cited, we come 
to the application of those rules to the facts of this case. “Verdict must be 
rested on substantial evidence, not vague conjectured possibilities.” Equitable 
Life Assurance Society v. Guiou et al., 8 Cir., 86 F.2d 865. And “if all fair- 
minded men would agree that, under the evidence offered, death of insured 
was the result of suicide rather than accident, the court should decide the 
question as one of law.” Green v. New York Life Ins. Co., 192 Iowa 32, 182 
N.W. 808. See, also, Agen v. Metropolitan Life Ins. Co., supra. 

[4] That the insured met his death by a gunshot wound is not questioned, 
and his death resulted either from homicide, from accidental discharge of the 
pistol found near his body, or by his own intentional act. There is not the 
slightest evidence of homicide in this case, and there is no legal presumption 
of murder. Fidelity & Casualty Company v. Egbert, 8 Cir., 84 F. 410. The 
claim that the death of the insured resulted from an accidental discharge 
of a pistol is, in our opinion, met by the physical facts which show that the 
bullet which caused his death entered the skull in the right temple, passed 
through his head and through a window of the room where the tragedy occurred 
in a direct line from the entrance wound to the hole in the window glass, 
showing conclusively that the pistol must have been fired at or near the head 
of the insured while he was in a standing position. There is no other reasonable 
explanation of these undisputed physical facts. It is impossible to conceive 
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how such a wound could have been inflicted by the falling of the pistol to the 
floor, or the striking of any other! object which would cause it to be fired. 
All presumptions give way to these facts, and they exclude any reasonable 
hypothesis that the death of the insured came about in any manner other 
than by his own intentional act. We hold that, as a matter of law, the trial 
court would have been warranted in directing a verdict for the defendant as 
to any sum in excess of the premiums paid on the policy. 

The plaintiffs would cast doubt upon the claim of suicide by saying 
that there was no evidence of powder burns on the body of the insured, and 
they introduce evidence of tests made shortly before the trial, in an effort 
to show the probability, or the certainty, that powder burns would have been 
present had the insured intentionally fired the fatal shot. As noted above, 
the pistol which caused the death of the insured could not be produced at 
the trial, nor could the unexploded cartridges. We ‘are therefore without 
information as to the character of the pistol found at the body, other than 
its make and caliber, or as to the cartridges used therein, and the lack of 
this information reflects upon the weight which should be given to the various 
tests made as shown by the testimony. The authorities on gunshot wounds 
do not lay down any inflexible or infallible rule as to the presence of powder 
burns in any case; whether they appear, and if so, to what extent, depends 
on the character of the gun used, the kind of powder, the distance from the 
body, and many other conditions and circumstances. Ordinarily, where a 
pistol is discharged, near a body, powder burns will show, but the appearance 
thereof, and their removal, is largely dependent upon the kind of powder 
used. Here, no powder burns were observed, as appears from the evidence, 
but blood was wiped from the wound shortly after the tragedy, and no real 
investigation as to powder burns was made until 2 or 3 days later. In our 
opinion, the physical facts exclude the idea of accidental discharge of the 
weapon, but if there had been such an accident, the existence of powder burns, 
considering the surroundings and circumstances, was just’ as probable as _ if 
the wound had been intentionally self-inflicted. If we assume that the absence of 
powder burns shows that the pistol was discharged at some distance from the 
insured, then we are driven to the assumption that the pistol was fired by some 
person other than the insured, and, as stated above, there is absolutely nothing 
in the record upon which any such assumption can be based. With all of the 
uncertainty surrounding the application of any fixed rule or guide in relation to 
powder burns, and in the face of physical facts to which we have alluded, the jury 
was not warranted in finding that the insured came to his death by means other 
than by his own intentional act. We are not at liberty to indulge in conjecture 
and mere possibilities. 

The judgment of the circuit court is reversed, the verdict set aside, and the 
case remanded for a new trial. 

Judgment reversed; verdict set aside; new trial awarded. 

Kenna, J., absent. 


NEILL v. FIDELITY MUT. LIFE INS. CO. No. 8649. 
Supreme Court of Appeals of West Virginia. March &, 1938. 
195 Southeastern Reporter 860. 
1. TOTAL DISABILITY. 


“Total and presumably permanent disability” within accident clause of life 
policy does not mean state of helplessness, but means inability of insured to engage 
in any useful occupation, whether in his usual or another vocation, 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. PROOF OF DISABILITY. 

An insured who by accident was rendered physically or mentally unable to 
file within stipulated time proof of disability required under double indemnity 
accident clause of life policy on which premiums were not in arrears was excused 
therefrom, where proof of disability was filed within reasonable time after 
insured recovered ability to prepare or direct its preparation. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

3. PROOF OF DISABILITY. 


Requirement of double indemnity accident clause of life policy that insured 
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file proof of claim within 60 days from date of injury was condition subsequent, 
so that failure to file proof within stipulated time when premiums on policy were 
not in arrears did not vitiate accident clause of policy, but insured’s rights were 
saved by filing of — within reasonable time after regaining his faculties. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Syllabus by the Court. 

Total and presumably permanent disability under an accident clause of a 
lite insurance policy does not mean a state of helplessness. It means the inability 
of the insured to engage in any useful occupation, whether in his usual or another 
vocation. 

2. An insured, who, as a result of an accident, is rendered physically or men- 
tally unable to file, within the stipulated time, the proof of disability required 
under an accident clause of a life insurance policy, on which the premiums were not 
in arrears, is excused therefrom, provided such proof of disability is filed within 
a reasonable time after insured recovers his ability to prepare or direct its prepar- 
ation. 

3. The cases of Iannarelli v. Ins. Co., 114 W. Va. 88, 171 S.E. 748, and 
DaCorte v. Ins. Co., 114 W.Va. 172, 171 S.E. 248, distinguished from instant case. 

4. Ordinarily, it is error to permit an expert to give opinion evidence based 
upon X-ray photographs which are not introduced in evidence; but, where a party 
who is an expert in reading X-ray photographs bases his testimony in part on 
X-ray photographs not introduced, and in part as to sympathetic symptoms which 
he experiences, the error, to be reversible, must also be prejudicial. Each case 
stands on its own merits. 

Hatcher, J., dissenting. 

Error to Circuit Court, Marion County. 

Action in assumpsit on double indemnity provision of accident clause of 
life policy by Clyde H. Neill against the Fidelity Mutual Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Trevey Nutter and H. H. Rose, both of Fairmont, for plaintiff in error. 

Frank C. Haymond, of Fairmont, for defendant in error. 

Rirty, Judge. 

Clyde H. Neill instituted this action in assumpsit against the defendant, 
Fidelity Mutual Life Insurance Company, in the circuit court of Marion county. 
The recovery sought by the first count of the amended declaration, on which 
the case was tried, was limited to double indemnity under an accident clause 
ot a life insurance policy. The defendant filed its plea of general issue to 
which the plaintiff replied generally and issue was joined thereon. From a 
judgment in favor of the plaintiff, based on a verdict of the jury, defendant 
prosecutes this writ of error. 

Two specifications of defense were filed by defendant, only one of which, 
that is, “Specifications of Defense Number 1,” was retained. Said “Specifica- 
tions of Defense Number 1” was directed to the claim of the plaintiff set forth 
in the first count of the amended declaration. It denied liability on the ground 
that the plaintiff, although rendered wholly and presumably permanently 
disabled on January 15, 1932, as a result of an accident, had neglected and failed 
to file a proof of such accidental disability at the head office of the defendant 
company until April 22, 1932, more than sixty days after the date the claimed 
disability occurred. The plaintiff replied: (1) That the general agent of the 
defendant, located at Fairmont, having had actual notice of plaintiff’s disability, 
had, by his representations to the representative of the plaintiff, waived proof 
of claim; (2) that for more than sixty days from the date of the accident the 
plaintiff was physically and mentally disabled from preparing, or causing to be 
prepared, the proof of claim required by the policy; and (3) that by the pay- 
ment of liability under the policy for disability the defendant waived the 
requirement of notice for claim for double indemnity as a result of an accident. 

|1] The evidence, adduced at the trial (March term, 1937), discloses that 
plaintiff received serious personal injuries in an automobile accident on January 
15, 1932. He was rendered unconscious and confined to a hospital for about 
ten days. Thereafter he was confined to his home in Fairmont for more than 
four months. It is clear that for more than sixty days following the accident 
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he was not physically or mentally able to transact business. His injuries con- 
sisted of an injured right leg, crushed kneecap, severe back injury, broken right 
wrist, broken ribs, and cuts and bruises about his face, body and chest. He 
developed pneumonia, pleurisy, and phlebitis. At times he was delirious and 
irrational, and at other times suffered pain necessitating the use of opiates. A 
few weeks after the accident he had chronic and ulcerated phlebitis. As a 
result of his injuries he had to undergo several surgical operations. He walks 
with a cane and limps. Three physicians and the plaintiff testified that in their 
opinion he was permanently and totally disabled from engaging in any gainful 
occupation. To résumé the evidence as to plaintiff's disability, it is sufficient 
for us to say, as a matter of law, that plaintiff was disabled from filing the 
proof of his claim within the sixty days provided by the policy, and the jury to 
find, as a matter of fact, that he was permanently and presumably totally 
disabled within the accident provision of the policy. “Absolute helplessness is 
not deemed by the courts to be a condition precedent to the right of an 
insured to recover under a total and permanent disability clause.” Hayes v. 
Prudential Ins. Co., 114 W.Va. 323, 326, 171 S.E. 824, 825. Ordinarily, the 
question is one for the jury. Jones v. Connecticut General Life Ins. Co., Syl. 
3, 114 W.Va. 651, 173 S.E. 259. 

[2] Plaintiff’s counsel says that, because of his physical and mental con- 
dition for a period of more than sixty days after the date of the accident, 
plaintiff was not required to file a proof of claim during the course of his 
disability. In opposition to this view, reliance is had upon the cases of Iannarelli 
v. Ins. Co., 114 W.Va. 88, 171 S.E. 748; DaCorte v. Ins. Co., 114 W.Va. 172, 
171 S.E. 248; Bergholm v. Peoria Life Ins. Co., 284 U.S. 489, 52 S.Ct. 230, 76 L.Ed. 
416, and a number of others. The Iannarelli, DaCorte, and Bergholm Cases 
represent the general rule in the United States. In those cases the disability of 
the assured to file a proof of claim within the period provided for in the policy 
was relied on to effect a waiver of premiums, the nonpayment of which caused 
the policies to lapse. The incapacity of an insured to file a proof of claim, due 
to the injury provided against in a policy, will not prevent a forfeiture or 
termination of the policy because of nonpayment of premiums. For a general 
collation of authorities, see New York Life Ins. Co. v. Alexander, 122 Miss. 813, 
85 So. 93, 15 A.L.R. 318; New England Mut. Life Ins. Co. v. Reynolds, 217 Ala. 
307, 116 So. 151, 59 A.L.R. 1080. The instant case, however, does not come within 
this general rule. Here, the policy had not lapsed and no reliance was had upon 
the disability of the plaintiff to file proof of claim in order to bring about a 
waiver in the lapse of the policy. Whereas, in the Iannarelli and DaCorte Cases, 
the policies had lapsed because of nonpayment of premiums, and there was, in 
law and in fact, no contract of insurance. What was originally a contract of 
insurance became a nudum pactum. Under the clear weight of authority in this 
country, where a policy is in full force and effect and the assured relies upon 
his physical and mental disability as a waiver of a proof of claim, the courts 
sustain such waiver. Pfeiffer v. Missouri State L. Ins. Co., 174 Ark. 783, 297 
S.W. 847, 54 A.L.R. 600; Rhyne v. Jefferson Standard Life Ins. Co., 196 N.C. 
717, 147 S.E. 6; Levan v. Metropolitan Life Ins. Co., 138 S.C. 253, 136 S.E. 304. 
See, generally, 14 R.C.L., Insurance, § 504, p. 1333, and permanent supplement; 
33 C.J., Insurance, § 663, p. 15; and extensive note in 54 A.L.R. 611. Contra: 
Whiteside v. North American Accident Ins. Co., 200 N.Y. 320, 93 N.E. 948, 35 
L.R.A.,N.S., 696. 

[3] The Iannarelli and DaCorte Cases may be distinguished in still another 
way, as suggested by Judge Maxwell in the Iannarelli case. The instant case 
involves an accident insurance contract. Clearly, in the total disability clause 
of a life insurance policy, the filing of a proof of claim is a condition precedent. 
Equally is it clear that an accident policy contemplates a disability which has 
already occurred and which, in many cases, would prevent the assured from 
filing a proof of claim within any limited time. See Rhyne v. Jefferson Standard 
Life Ins. Co., supra; Levan v. Metropolitan Life Ins. Co., supra; and New 
England Mut. Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 153, 59 A.L.R. 
1075, cited in the Iannarelli Case. The question arising from the distinction 
between the two classes of cases is of first impression in this state. Here, the 
policy provides against a contingency which, in all probability, would render the 
insured, as it actually did in the instant case, unable to file a proof of claim 





Life] Harper v. Jefferson Standard Life Ins. Co. 147 


until at least some time after his injuries. Under the circumstances, we think 
the requirement of the filing of the proof of claim within sixty days, unlike the 
provisions in the Iannarelli and DaCorte Cases, is a condition subsequent. 
Therefore, the failure to file the proof of claim within the stipulated time, the 
premiums on the policy not being in arrears, does not vitiate the accident 
clause of the policy, and the insured’s rights were saved by the filing of a 
proof within a reasonable time after regaining his faculties. In this regard, we 
adopt the reasoning of the Alabama court in New England Mut. Life Ins. Co. 
v. Reynolds, supra, cited with approval by Judge Maxwell in the Iannarelli Case. 

Because we are of the opinion that the plaintiff was excused from filing 
proof of claim within the sixty-day period, the assignments of error based on 
the instructions, and the introduction of evidence as to the powers of the local 
agent of the insurance company, as well as the refusal of the trial court to 
introduce the contract of agency between the insurance company and the local 
agent, become moot and have no place herein. 

[4, 5] Error is assigned on the ground that the plaintiff, though skilled in 
the art of reading X-ray pictures, was permitted, without the introduction of 
the pictures or their presence in court, to testify as to what the X-ray photo- 
graphs which disclosed the injury showed. This objection is predicated upon a 
sound rule of law, well-established by a majority of the courts. Generally, it 
has been held that an X-ray picture is the best evidence, and therefore testi- 
mony of an expert, based on his knowledge of pictures not introduced in 
evidence, is inadmissible under the so-called best evidence rule. Hammond v. 
Bloomington Canning Co., 190 Ill.App. 511; Marion v. Coon Const. Co., 157 
App.Div. 95, 141 N.Y.S. 647; Id., 216 N.Y. 178, 110 N.E. 444; 2 Jones’ Commen- 
taries on Evidence, 2d Ed., § 755, note 13; Patrick & Tillman et al. v. Matkin, 
154 Okl. 232, 7 P.2d 414. But the introduction of improper evidence over objec- 
tion, to be reversible error, must be prejudicial. 3 Am. Jur., Appeal and Error, 
§ 1027, note 12; Merrill v. Marietta Torpedo Co., 79 W.Va. 669, 92 S.E. 112, 
L.R.A.1917F, 1043. 

[6] With this in mind, let us analyze the record to see whether the plain- 
tiff’s testimony, based on the X-ray photographs, was prejudicial to the defend- 
ant. The plaintiff testified to the effect that he was able to read X-ray pictures. 
The only part of his testimony which would indicate that he was basing his 
opinion on the X-ray pictures not introduced was in reference to an operation, 
claimed to have been necessary by reason of his injury. He was asked: “Q. Was 
that (the operation) a direct result of this injury you speak of? A. Yes, sir, 
and in my back I had several X-ray pictures taken showing I had considerable 
curvature of the spine, which causes considerable pain.” Here, the witness 
was testifying not merely what the X-ray pictures showed but, to a large 
extant, his testimony in this single sentence of his answer was based upon 
something which he felt in his own body, concerning which he, of all other 
persons, expert or not, was in the best situation to testify. While we adhere 
to the general rule as to the introduction of expert testimony, based on X-ray 
pictures not introduced in evidence, we are persuaded to the position that this 
testimony of the plaintiff was without prejudice, and therefore its introduction 
is not reversible error. By this holding we do not indicate that the relaxation 
of the general rule should be extended beyond the facts of the instant case. 

For the reasons set forth, and after a careful review of the record, we think 
the trial court did not err in refusing to set aside the verdict of the jury, and 
therefore the judgment should be affirmed. 

Affirmed. 

Kenna, J., absent. 

Hatcher, Judge, dissents. 


HARPER v. JEFFERSON STANDARD LIFE INS. CO. No. 8654. 
Supreme Court of Appeals of West Virginia. March 15, 1938. 
196 Southeastern Reporter 12. 
1. ACCIDENTAL MEANS. y , 
In action for double indemnity payable under life policy providing for pay- 
ment of double indemnity where death of insured results through external, violent, 
and accidental means, beneficiary made out prima facie case on showing that insured, 
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without misconduct or aggression on his part, was killed by a gunshot wound by 
act of another person unforeseen by him. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. BURDEN OF PROOF. 

In action for double indemnity under life policy providing for payment of 
double indemnity where death of insured results through external, violent, and 
accidental means, insurer had burden to establish that death of insured resulted 
from bodily injury inflicted by insured himself or intentionally by another person 
within exception to double indemnity provision. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INTENT. 

The killing of the insured by a criminal who shot insured without knowing 
his identity and under circumstances which excluded hypothesis that he intended 
to kill or could have killed any other person was “intentional,” precluding recovery 
of double indemnity under life policy providing against payment of double indemnity 
where death from external, violent, and accidental means .results from bodily 
injury inflicted by insured himself or “intentionally” by ariother person. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Syllabus by the Court. 

1. Under a policy of life insurance, providing for the payment of double the 
amount named in the face thereof, where the death of the insured results through 
“external, violent, and accidental means,” a prima facie case is made upon showing 
that the insured, without any misconduct or aggression on his part, and by an act 
of another person unforeseen by him, is killed by a gunshot wound. 

2. Where a policy of life insurance provides for the payment of double the 
amount named in the face thereof, where the death of the insured results “through 
external, violent, and accidental means,” and then further provides that such 
provisions “do not apply * * * in case death results from bodily injury inflicted by 
the insured himself or intentionally by another person,” the burden of establishing 
a case coming within the exception rests upon the insurer. 

3. Where a criminal shoots and kills, without knowing the identity of the 
person he kills, and under circumstances which exclude the hypothesis that he 
intended to kill, or could have killed, any other person, such killing is intentional 
on his part, within the meaning of a policy of insurance which provides against 
payment of double the face amount of the policy where death results “from bodily 
injury inflicted by the insured himself or intentionally by another person.” 

Error to Circuit Court, Raleigh County. 

Action for double indemnity under life policy by Pearl S. Harper against the 
Jefferson Standard Life Insurance Company. Judgment for plaintiff, and defend- 
ant brings error. 

Reversed, verdict for plaintiff set aside, and case remanded for new trial 

Brown, Jackson & Knight, of Charleston, for plaintiff in error. 

File, File & Scherer, of Beckley, for defendant in error. 

Fox, Judge. 

The Jefferson Standard Life Insurance Company prosecutes this writ of error 
to a judgment of the circuit court of Raleigh county, entered on January 19, 1937, 
on the verdict of a jury in favor of Pearl S. Harper in the sum of $5,108.04. 
The plaintiff, Pearl S. Harper, was the beneficiary under a policy of insurance 
issued hy the insurance company on the life of French A. Harper, said policy 
being for the sum of $2,500, in which was contained a double indemnity clause 
in the words following: “The Company will pay the beneficiary in full settlement 
of all claims hereunder double the face amount of this policy, if, * * * the death 
of the Insured results from bodily injury within ninety days after the occurrence 
of such injury, provided death results directly and independently of all other 
causes, from hodily injury effected solely through external, violent, and acc'- 
dental means. Except, these provisions do not apply * * * in case death results 
from bodily injury inflicted by the Insured himself or intentionally by another 
person. oe 

The question now before us involves the construction of this provision of the 
policy and its application to the facts of the case. The verdict and judgment 
covers double the face amount of the policy, and the dispute is limited to amount 
included in the judgment on account of the policy provision quoted above. There 
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is no denial of liability for the face amount of the policy, independently of 
this provision. 

On October 26, 1935, in the nighttime, the insured, French A. Harper, was 
shot and killed by Jesse Scalf. Two bullets entered the body of the insured, one 
in the head, above the right ear, through the skull and penetrating the brain; 
the other through the upper part of the left arm, through the side of the chest, 
penetrating the lungs and possibly some of the larger blood vessels, emerging 
from the back near the spine, resulting in the death of the insured within a very 
short time thereafter. There were no eyewitnesses to the shooting, and we must 
rely upon the statement of Scalf as to what occurred. From Scalf’s statement, 
it appears that he was on his way from his boarding house to Eccles, and followed 
a path which led into the road leading from Harper’s store to his home, and the 
fatal episode occurred at the gate which led to Harper’s home It appears that 
Harper was carrying a flashlight, and, when he approached his gate, for some reason 
not disclosed by the evidence, flashed the light in Scalf’s face and Scalf imme- 
diately fired the shots which resulted in the death of the insured. No words 
were spoken by either Scalf or Harper, either before or after the shooting. Scalf 
had been drinking for possibly two weeks and was intoxicated at the time of 
the shooting, but no contention is made that he was in such a state of mind as to 
he incapable of an intentional act. There is no direct testimony that Scalf intended 
to shoot any one in particular, nor any evidence negativing such intent. Several 
months later, when Scalf testified in the case at bar, he stated that he did not know 
who it was that flashed the light in his face; that he had no reason to believe it 
was French A. Harper: that he did not recognize the person who flashed the liglit 
either before or after the shots were fired: and that, if he had known it was French 
\. Harper, he would not have shot him. The contention of the insurance company 
is that the killing of Harper was due to the intentional act of Scalf, and comes 
within the exception of the policy provision quoted above; this is denied by the 
plaintiff, her contention being that, within the terms of the policy, properly 
construed, the killing was, as to the insured, accidental. 

{1, 2] The burden of showing that the death of the insured was caused by 
“external, violent, and accidental” means was upon the plaintiff (Travelers Ins. 
Co. v. McConkey, 127 U.S. 661, 8 S.Ct. 1360, 1363, 32 L.Ed. 308), and a showing 
of intentional killing by another meets that burden within the meaning of the clause 
in the policy before us (Tabor v. Commercial Casualty Ins. Co., 104 W.Va. 162, 
139 S.E. 656, 57 A.L.R. 968). But where a killing is by another, and the exception 
requires that it be intentional, the burden of showing such intent is on the insurer. 
Martin v. Mutual Life Ins. Co., 106 W.Va. 533, 146 S.E. 53; Hetzel v. Pacific 
Mutual Life Ins. Co., 108 W.Va. 22, 150 S.E. 385. The following authorities 
sustain this proposition. 1 C.J. 494-497; 8 Couch on Insurance, § 2217; Anthony 
v. Mercantile Mutual Accident Association, 162 Mass. 354, 38 N.E. 973, 26 L.R.A. 
406, 44 Am.St.Rep. 367; Travelers Protective Association v. Fawcett, 56 Ind.App. 
111, 104 N.E. 991; Railway Officials’ & Employes’ Acc. Association v. Drummond, 
56 Neb. 235, 76 N.W. 562; Stevens v. Continental Casualty Co., 12 N.D. 463, 97 
N.W. 862; Olson v. Southern Surety Co., 201 Iowa 1334, 208 N.W. 213. 

The policy in question bound the insurance company to pay to the beneficiary 
thereunder double the face amount thereof if, while the same remained in force, 
the death of the insured should result from bodily injury within ninety days from 
such injury, and result solely through external, violent, and accidental means. 
This is the positive undertaking of the insurance company, but as a limitation thereon 
it was provided that the same should not apply in case of the death of the insured 
resulting from bodily injury inflicted by the insured himself “or intentionally 
hy another person.” It seems clear that what the parties to the policy had in mind, 
as expressed by the provisions thereof, literally interpreted, was to make payment 
of the double indemnity dependent upon some “external, violent, and accidental” 
occurrence, and to exclude such payment when death resulted from some act in 
which the intent of the insured himself, or some other person, was the moving cause 
of death. However, courts, in keeping with the rule that insurance policies shall 
be construed in favor of the insured, and for other reasons presently to be defined, 
have given a liberal construction to policy provisions of this character. While the 
language used, “external, violent, and accidental,” might justify a holding that 
the cause of death must be by external force, by violence and through accidental 
means, the courts have recognized that death or injuries resulting from violence, 
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even if intentional on the part of the person who commits violence, may, as to the 
injured person, be accidental, and to that extent has weakened the force and 
application of the exceptions as to intentional acts of another, such as we have 
in the case at bar. One of the first cases illustrating this tendency is that of 
Utter v. Travelers Ins. Co., 65 Mich. 545, 32 N.W. 812, 813, 8 Am.St.Rep. 913, 
decided in 1887, where the policy provided that it should not apply where death 
was due to “design, either on the part of the deceased or any other person.” In 
that case, the insured, Utter, was killed by a police officer who, although he was 
seeking him for the purpose of arrest, did not know him, and where the evidence 
was such as to warrant the jury in finding that he thought he had shot some 
other person, and it was held that it could not be said, as a matter of law, that 
there was a design on the part of the police officer to kill Utter. The Utter Case 
is followed in Newsome v. Travelers Ins. Co., 143 Ga. 785, 85 S.E. 1035, where 
there was a clear case of mistaken identity, and to the same effect and under similar 
circumstances is the case of General Accident, Fire & Life Assur. Corp. v. Hymes, 
77 Okl. 20, 185 P. 1085, 8 A.L.R. 318. In Travelers Protective Association v. 
Fawcett, supra, it was held that, where the insured was one of several persons 
in a bank which was robbed, and was killed, it could not be held that the robber 
intended to kill the insured, and recovery was allowed. In Mah See v. North 
American Accident Ins. Co., 190 Cal. 421, 213 P. 42, 26 A.L.R. 123, it was held 
that “the killing of a person by shot intentionally aimed at him under the belief 
that he was another is not within the exemption in an insurance policy from 
liability for injury intentionally inflicted on the insured by any person.” In that 
case, the circumstances were such that the court held that the question of whether 
or not the assailant intended to kill the insured was one to be determined by the 
jury, but there was strong dissent from the majority opinion. Lack of necessary 
intent to kill the insured was held to exist in Jefferson Standard Life Ins. Co. 
v. Myers, 256 Ky. 174, 75 S.W.2d 1095, where the insured, a deputy sheriff, was 
one of several officers engaged in an attempt to quell a mine war where numerous 
shots were fired and there could be no showing as to who fired them, or at whom 
they were aimed. In Olson v. Southern Surety Company, supra, the question of 
whether the injuries of the insured had been sustained from the intentional act 
of another who was attempting to commit a robbery was held under the evidence 
to be for the jury. In Railway Officials’ & Employes’ Acc. Association v. Drum- 
mond, supra, recovery was allowed where there was doubt as to whether death 
of the insured was intended, but it was clearly stated that, if the killing of the 
insured was intended, there could be no recovery, the exception in that case heing 
where the death or injury resulted “from the intentional acts of the insured or any 
other person.” In Allen v. Travelers Protective Association, 163 Iowa 217, 143 
N.W. 574, 576, 48 L.R.A.,N.S., 600, where the language of the exception referred 
to death or injury “by intentional injuries causing death or disability inflicted by 
the member or any other person upon him,” recovery was allowed where the insured 
was shot by a burglar who was attempting to escape. 

There is, however, another line of cases which, if they do not directly clash 
with the authorities cited above, do present the question from a different angle. 
In Travelers Ins. Co. v. McConkey, supra, it was held, referring to the insured, 
“if he was murdered, then his death was caused by intentional injuries inflicted 
by another person,” and to the same effect is Travelers Protective Association v. 
Langholz, 5 Cir., 86 F. 60. The holding of these cases has been departed from 
in later decisions, for the reason that, while there must always be an intent to kill 
to constitute murder, the actual killing may be, in some circumstances, accidental 
from the point of view of the victim. In Hutchcraft’s Ex’r v. Travelers Ins. Co., 
87 Ky. 300, 8 S.W. 570, 571, 12 Am.St.Rep. 484, it was held that, where the insured 
was waylaid and killed for the purpose of robbery, there could be no recovery 
under provisions of the policy which provided that no claim could be made 
thereunder where the death of the insured had resulted from “intentional injuries 
inflicted by the insured or any other person.” In Continental Casualty Co. v. 
Cunningham, 188 Ala. 159, 66 So. 41, L.R.A.1915A, 538, where the language consid- 
ered was “the intentional act of the insured or any other person,” and where a 
person who was attempting to escape arrest was shooting at every one interfering 
with his flight, and under these circumstances shot the insured, it was held that 
there could be no recovery, and in Bryant’s Adm’r vy. Kentucky Central Life & 
Accident Ins. Co., 216 Ky. 806, 288 S.W. 766, 767, where the language of the 
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exception referred to injuries “intentionally inflicted upon the insured by any other 
sane or insane person * * * or while fighting or violating any law,” recovery was 
denied where the insured was beaten to death in his home, and the Hutchcraft 
Case, supra, was cited as authority for the holding. 

The question of whether or not the assailant knew by name or otherwise the 
identity of the insured does not seem to have been considered of importance in 
the decision of any of the cases cited. These decisions are made to depend upon 
the intent of the assailant. In the first line of cases cited, recovery is upheld where 
there has been a mistake in identity which, of course, implies that a certain person 
was in the mind of the assailant and a mistake made; or where a number of persons 
were in a position to receive the effect of the assault and the intent of the assailant 
could not be centered upon one particular person; or where the circumstances were 
such as to warrant a jury in finding that some one other than the insured was 
intended to be killed or injured. The second line of cases would impute intent 
on the part of the assailant to do the thing which results from his act. For reasons 
which will hereinafter appear, we do not deem it necessary to attempt to reconcile 
these inconsistent positions. ; 

[3] As we view the case at bar, a different question is presented from those 
considered in any of the cases cited above. Here, there is no question of mistaken 
identity. Scalf had no person in mind whom he intended to shoot, and therefore, 
when he shot Harper, he did not mistake him for some other person; there is 
nothing in the record other than Scalf’s statement made many months later that, 
if he had known it was Harper who flashed the light in his face, he would not 
have shot him, to indicate that he had in mind to skoot any one other than the 
person he killed; and there is positive showing that Harper was the only person 
within the range of Scalf’s pistol, thus excluding the theory that the shots may 
have heen intended for some person other than the one he shot. This being the 
undisputed factual situation, we are driven to the conclusion that Scalf, having 
had no other particular person in mind whom he intended to kill, intentionally killed 
the man who flashed the light in his face. There is nothing in the record from 
which it may be reasonably inferred that, under the circumstances, he intended to 
shoot any person other than the one he shot. We cannot say that knowledge on the 
part of Scalf that it was Harper at whom he was shooting is necessary to create 
the intent required under the policy provision. Such a holding would be equivalent 
to saying that, if a person of criminal tendencies meets another person on the 
street whom he does not know and kills him, no intent to commit that crime can, 
in a civil case, be said to exist where the provision of an insurance policy similar 
to the one under consideration is before a court, a ruling we are not prepared 
to make. 

The statement of Scalf that, had he known it was Harper who flashed the 
light in his face, he would not have shot him, is of little importance in the decision 
of this case. It does not lessen the force of the argument that he intended to kill 
the particular person at whom he fired his pistol, for the reason that there was no 
other person against whom any such intention could have heen directed. Such a 
statement would have had no weight upon his trial for the criminal offense involved, 
and is entitled to none here. In the criminal case, the presumption that he intended 
the natural and probable consequences of his act could have been invoked. It 
may be that there is no such presumption in this case, but we are not precluded 
from drawing reasonable inferences of the intent of Scalf by what he did. In 
the case before us we are dealing with the state of Scalf’s mind at the time he 
killed Harper as the same may be inferred from his acts at that time, and not 
what he stated months later his intentions were at the time of the killing. 


The remaining question is, Did Scalf intend to kill the person at whom he 
directed his shots? There are cases holding that, when the act itself is intentional. 
hut, by reason of the character of the act, intent to kill could not be reasonably 
inferred therefrom, the killing is not intentional under the provisions of an insur- 
ance policy such as we have before us. Strother v. Business Men’s Accident 
\ssociation, 193 Mo.App. 718, 188 SjW. 314; Cooper v. National Life Ins. Co., 
212 Mo.App. 266, 253 S.W. 465. But can we say that Scalf did not intend to kill 
the person at whom he shot? He fired two shots at close range, both taking effect 
in vital organs of the body. What did he intend, if not to kill the victim of his 
criminal act? In Gaynor v. Travelers Ins. Co., 12 Ga.App. 601, 77 S.E. 1072, the 
court said: “Where one approaches another from the rear and, at a distance of 
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eight or ten feet, deliberately aims and fires a deadly weapon at the person thus 
approached, and the latter dies from the wound thus inflicted, and nothing more 
appears, there is a conclusive inference that the person shooting intended to take 
the life of the person at whom he shot.” 

The case at bar is not substantially different from the case in which the above 
holding was made. We think it clear that intent to kill, on the part of Scalf, was 
present. 

While it is true that the provisions of the policy under which the plaintiff 
claims should be construed in her favor, we are not warranted in giving such 
provision a construction which does violence to the plain meaning thereof. Under 
the facts of this case, we are impelled to hold that the insured was killed by the 
intentional act of Scalf, and therefore the judgment of the circuit court will 
be reversed, the verdict of the jury set aside, and the case remanded for a new 
trial. 

Judgment reversed; verdict set aside; new trial awarded. 

Kenna, J., absent. 


ADKINS v. PROVIDENT LIFE & ACCIDENT INS. CO. et al. No. 8674. 
Supreme Court of Appeals of West Virginia. March 15, 1938. 
196 Southeastern Reporter 16. 
INTENT. 

Under provision of life, health, and accident policy that policy did not cover 
disability arising from intentional acts of any other person, insured was _ not 
entitled to recover for disability caused by injury inflicted on him by assailant, 
notwithstanding that assailant thought he was attacking a different individual, since 
attack was “intentional act” within provision of policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Syllabus by the Court. 

An insured, claiming benefits under the accident provisions of a personal insur- 
ance policy, may not recover for injury intentionally inflicted upon him by an 
assailant, though the latter thought he was attacking a different individual, where 
the policy contains a liability exemption that the policy “does not cover disability 
* * * arising from the intentional act of any other person * * * .” 

Error to Circuit Court, Logan County. 

Action for disability benefits of life, health, and accident policy by Bernie 
Adkins against the Provident Life & Accident Insurance Company, and others. 
Verdict and judgment for plaintiff, and defendant brings error. 

Judgment reversed, verdict set aside, and case remanded. 

Charles L. Estep, of Logan, for plaintiff in error. 

MaxweLt, President. 

In this action, based on a life, health and accident insurance policy, the plaintiff 
obtained a verdict and judgment for $117.00. Writ of error was awarded the 
defendants—the insurance company and its sureties on appeal bond from the 
justice’s court to the circuit court. ee ; 

The bottom question is the application to the facts of a liability exemption 
which reads: “The Policy does not cover disability * * * .” The insured con- 
tends he was accidentally injured and therefore the exemption is inapplicable. The 
insurer takes the position that the plaintiff was injured by the intentional act of 
another person, and consequently, because of the exemption, there is no liability 
under the policy. . ; 

Plaintiff’s injury resulted from a blow (possibly two blows) inflicted on him 
by Steve Ratti in the nighttime at a small mining town in Logan County. The 
evidence warranted the jury in believing that the plaintiff was not intoxicated, 
though he admits he had drunk a little beer that evening. Ratti and others, present 
at or nearby a place where beer was sold, were intoxicated and Ratti had been 
engaged in fighting with one or more persons that evening or early nighttime. He 
and the plaintiff were unacquainted. 

Two disinterested witnesses and Ratti testified in behalf of the plaintiff. The 
insurance company offered no evidence, but challenges the sufficiency of the plain- 
tiff’s evidence to sustain the verdict, under the liability exemption. The plaintiff 
and the two witnesses besides Ratti testified that as the plaintiff stood outdoors, 
engaged in conversation with other parties, Ratti approached the plaintiff and 
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immediately struck him, no words having passed between them. The plaintiff fell 
unconscious, seriously injured by the onslaught. 

On direct examination, Ratti testified that he did not intend to strike the 
plaintiff. On cross-examination, he confused his story somewhat by stating that 
he and the plaintiff were quarrelling before the blow was struck. Notwithstanding 
this confusion, the whole evidence clearly warrants the deduction that Ratti’s 
attack on the plaintiff was the result of the assailant’s belief that he was striking 
another man. It was a simple case of mistaken identity. 

Though the injury was not inflicted on the person whom Ratti intended to 
strike, it is nevertheless obvious that his striking the blow or blows was an inten- 
tional act on his part. This wilful conduct of the assailant places the case within 
the proviso of the policy that there can be no recovery for injury to the insured 
which arose “from the intentional act of any other person * * *.” 

Herein, the liability exception is more comprehensive than the exception in 
the case of Harper v. Jefferson Standard Life Insurance Company, W. Va., 196 
S.E. 12, decided concurrently with this case. The policy involved in that case 
exempted the insurer from liability for “injury inflicted by the insured himself or 
intentionally by another person.” With implied words supplied, the quoted lan- 
guage means that the insurer shall not be liable for injury inflicted by the insured, 
or for injury intentionally inflicted on the insured by another person. As demon- 
strated in the opinion by Judge Fox, the facts did not warrant a deduction of 
mistake of identity by the assailant who shot to death the insured. The insurer’s 
defense of non-liability was upheld because the man who fired the shot which 
killed the insured intended to kill the human being at whom the revolver was 
pointed. If that case had disclosed mistaken identity, there would have been 
involved a definite intent to kill a person other than the insured. It would not 
then have appeared that the injury was intentionally inflicted on the insured, within 
the exception in the policy. 

Under a liability exemption such as is presented in the policy in suit, there is 
10 liability where injury has arisen from the intentional act of any other person, 
regardless of mistaken identity. The wording is clear and unequivocal. There 
is no room for application of rules of interpretation which are available when there 
is uncertainty in the language employed. 

For the reasons set forth, we reverse the judgment of the trial court, set aside 
the verdict, and remand the case. 

Reversed and remanded. 

Kenna, J., absent. 

FRENCH v. CONTINENTAL ASSUR. CO. 
Supreme Court of Wisconsin. March 15, 1938. 
278 Northwestern Reporter 388. 
1. LAPSE. 

_The failure to pay, when due, an installment premium on term life policy 
which was governed by Illinois law, lapsed policy providing for payment on 
death of insured while policy was “in force” and containing conversation pro- 
visions and providing that payment of premium should not maintain policy in 
force beyond date when next premium was due and for reinstatement if policy 
should lapse for nonpayment of premiums. ’ 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

2. EXTENSION. 

A provision in life policy that any indebtedness to insurer for part of 
premium for current insurance year unpaid at death of insured would be 
deducted in any settlement on policy did not provide for a general extension 
of credit on overdue premiums, but merely meant that, if premium was paid 
semiannually, credit for half the premium would be extended until expiration 
of grace period following due date of second installment, and, if insured died 
before that time, the second installment of annual premium would be deduct2d 
from the settlement. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 


Appeal from a judgment of the Circuit Court for Milwaukee County; Ctto 
H. Breitenbach, Judge. 
Affirmed. 





154 The Insurance Law Journal, Vol. 91 [July, 1938 


The action was commenced on September 18, 1936, by Kate Roemer French, 
plaintiff, against the Continental Assurance Company, a corporation, defendant, 
upon a life insurance policy in the sum of $5,000 issued to one Harold F. Juckett 
and assigned to plaintiff by insured prior to his death. The defendant’s answer 
set up as a defense that the policy, prior to the death of the insured, lapsed 
and terminated by reason of nonpayment of a premium due thereon on March 
2, 1936. After filing its answer defendant moved for summary judgment. This 
motion was supported by the affidavit of the assistant general attorney of 
defendant. The affidavit sets forth the admitted facts concerning the issuance 
of the policy, and that the policy was a five-year convertible term policy upon 
which the amount of the premium is sufficient only to cover costs of protection 
without the accumulation of cash surrender values; that the policy originally 
provided for payment of premiums in advance upon an annual basis on the 
second of September of each year, but that after its issuance this method was 
modified by agreement to provide for semiannual installments of the premium 
to be paid on September 2 and March 2, during each year of the term; that the 
policy provided further for a thirty-one day period of grace for the payment of 
each installment, and also contained the provision “except as herein provided 
the payment of a premium shall not maintain this policy in force beyond the 
date when the next premium is due”; that on February 19, 1936, defendant 
mailed to insured a first notice of the premium due on March 2 of that year; 
that this notice was never returned to the company and on information and 
belief was received by insured; that on March 11, 1936, the premium not having 
been paid in the meantime, a second notice was duly mailed to insured, never 
returned to defendant as undelivered and on information and belief received by 
the insured; that the premium due March 2 was never paid either during the 
period of grace or at any other time; that on April 15, 1936, a notice of lapse 
and termination of the policy was mailed to insured at his last known address, 
never returned to the company, and on information and belief received by 
insured within a day or two after its mailing; that on or about May 10, 1935, 
assured assigned an interest in and to the policy to plaintiff, which assignment 
was consented to by defendant; that on April 15, 1936, a copy of the notice of 
lapse was duly mailed by defendant to plaintiff at her last known address; that 
this notice has never been returned and on information and belief that plaintiff 
received the notice; that the contract of insurance and assignment were made 
in the state of Illinois, and the transaction was governed by the law of that 
state; that the insured understood the consequences of failing to pay premium 
because he had previously defaulted and had reinstated his policy in accordance 
with the usual procedure in such cases. A copy of the insurance policy is 
attached to the affidavit. In reply plaintiff filed an affidavit merely denying 
that she had received the notice of lapse of policy referred to in the affidavit 
and asserting that she did not know that the installment of March 2, 1936, was 
unpaid until after the death of the assured. 

Upon this showing, the trial court ordered the entry of a summary judgment 
dismissing the complaint, and awarded defendant the sum of $100 costs in 
addition to its disbursements. Plaintiff appeals. 

Bloodgood, Kemper & Passmore, William E. Burke, and John P. Roemer, 
all of Milwaukee, for appellant. 

Wood, Warner & Tyrrell and Jackson M. Bruce, all of Milwaukee, for 
respondent. 

WICKHEM, Justice. 

The principal question involved on this appeal is whether the policy sued 
upon was in force at the time of insured’s death. It is contended by defendant 
that it was not, because of the failure to pay the premium installment due on 
March 2 within the period of grace or at any other time prior to the death of 
the insured. Plaintiff contends that the insurance company had no right to 
dedare a forfeiture for nonpayment of premium because the policy contained 
no express provision that in the event of nonpayment of premium within the 
grace period the policy should lapse. It is conceded by both parties that the 
coniroversy is governed by the law of Illinois and no further examination into 
this aspect of the case will be made. 

Plaintiff claims that an Illinois case decided by the Appellate Court of that 
state is strictly in point and governs the controversy. The case is that of 
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Bolton v. Standard Life Insurance Company, 219 Ill.App. 177. This was an 
action upon a certificate of membership for $2,000 in the Mutual Protective 
League, a fraternal insurance association whose risks were later taken over 
by the Standard Life Insurance Company. After the death of insured, pay- 
ment was refused on the ground that the policy had lapsed prior to the death 
of insured. The court there states that the controlling question is whether 
the policy had lapsed because of a failure to pay a monthly installment of the 
annual premium, it being undisputed that this installment was not paid. The 
policy provided that all premiums were payable annually in advance, but that 
with the company’s consent the annual premium might be paid in monthly 
installments. It was further provided that upon the death of the insured any 
unpaid portion of the premium for the current policy year should be deducted 
from the amount payable under the policy. The policy contains the provision: 
“The payment of any premium or instalment thereof shall not maintain this 
policy in force beyond the date when the succeeding premium or instalment 
thereof becomes payable except as herein expressly provided.” 

It was held that under the peculiar provisions of this policy the annual 
premium, which during a current policy year could be discharged by install- 
ments, did not become entirely due until the end of the year, and that the 
provisions concerning grace being applicable to every premium or installment, 
there would be a period of grace after the entire yearly premium had become 
due and payable; that here the entire premium did not become due and payable 
until the end of the policy year, and the policy would not lapse until all of the 
annual premium was due and remained unpaid during the period of grace: 
that there was no provision for a lapse or forfeiture for failure to pay a 
fractional part of the premium; and that the policy could not be forfeited fcr 
a mere failure to pay a monthly installment. The court states that forfeitures 
are not favored in the law and that a policy of life insurance cannot legally 
be forfeited merely for nonpayment of the premium when it is due where no 
express provision is made therefor in the policy. The court also holds as an 
equally decisive factor that there were circumstances here amounting to a 
waiver of the company s right to forfeit the policy by reason of delay in paying 
installments. The case offers some difficulties of analysis. Aside from the fact 
that it is independently grounded upon waiver of forfeiture, it contains a strong 
intimation that had the entire annual premium become due and had the period 
of grace thereafter expired, the policy would have lapsed. This is inconsistent 
with the doctrine ascribed to the case by plaintiff that there could be no 
forfeiture in the absence of a formal forfeiture clause. The reasonable con- 
clusion is that under the terms of this policy, liberally construed, the whole 
premium was not due until the end of the policy year or so in defavlt as to 
produce a lapse until the expiration of a period of grace thereafter without 
payment of the premium. It is not for us to comment upon the soundness of 
this conclusion, but we do think that no more than this can be attributed 
to See without bringing it into conflict with Illinois cases of greater 
authority. 

In Old Colony Life Insurance Company v. Hickman, 315 III. 304, 146 N.E. 132, 
the insured had failed to pay a quarterly premium during the period of grace. 
The policy in that case provided for automatic insurance or cash surrender in case 
of the lapse of the policy. The Supreme Court of Illinois held that che company 
might properly treat the policy as lapsed and apply the policy provisions for paid 
up insurance. While there were provisions for certain privileges upon lapse because 
the policy called for a premium sufficient to produce a surplus, it is evident thaf 
the right of the insured to continue paying the premium and get indefinite insur- 
ance protection was held to have been terminated by the failure to pay the premium. 

In Amps v. Public Life Insurance Company, 239 IIl.App. 427, it was found by 
the lower court upon sufficient evidence that a premium due upon the policy had 
not been paid. It was contended that since the policy did not conain a provision 
for forfeiture for nonpayment of premium within the period of grace, plaintiff 
was entitled to recover. The Bolton Case was cited in support of this contention. 
It was held that while there was no clause in the policy providirg for forfeiture 
in case of nonpayment of quarterly premium, the policy provided that: “The 
payment of a premium, or any installment thereof, shall not maintain the policy 
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in force beyond the date when the next premium or installment thereof is due and 
payable”; and “Should this policy lapse by reason of nonpayment of any premium, 
it may be reinstated.” 

The agreement was to pay to the beneficiary “provided this policy is in force 
at the death of the insured.” It was held that the policy lapsed for nonpayment of a 
quarterly premium before expiration of the grace period. To the same effect is 
Roberts v. Astna Life Insurance Co., 101 IllLApp. 313, affirmed 212 Ill. 382, 72 
N.E. 363. Here the policy merely provided that in case of nonpayment of any 
of the premium notes which were all given in advance the policy should cease to ba 
in force. It was held that this provision made the prepayment of premiums a con- 
dition precedent to the obligation of the insurer upon the contract. 

In Hanson v, Northwestern Mutual Life Insurance Company, 229 IIl.App 
15, the policy provided: “Upon default in the payment of any premium this policy 
shall cease and determine except as hereinafter provided.” ‘This 
sufficient to cause the policy to lapse for nonpayment of premiums. 

{1] In John Hancock Mutual Life Insurance Company v. Chevillon 7 Cir., 
45 F 2d 980, involving a term policy similar to that here involved, the federal court 
held that a provision in the policy that payments of any premiums or installments 
thereof should not maintain the policy in force beyond the date when succeeding 
premium or installments became payable was effective to produce a lapse or for 
feiture after the period of grace following default in payment of semiannual 
hremiums notwithstanding the absence of a specific forfeiture clause. The court 
was there construing [Illinois law. It distinguishes the Bolton Case in several 
respects: (1) That the decision is independently grounded upon waiver; (2) that 
the policy in the Bolton Case was a ten-payment life policy, and that in such a 
poucy the payments are large enough to carry the insurance after the premium 
payments ceased. In the case at bar the agreement is to pay on death of the 
insured “while this policy is in force.” Conversion provisions are provided “if 
this policy be continued in force.” Except as otherwise provided the payment 
of a premium “shall not maintain this policy in force beyond the date when the 
next premium is due.” With respect to the period of grace, it is provided that 
the policy shall be in force during this time. There is a proviso that if the 
“policy shall lapse by reason of default in the premium payment, it may be 
reinstated” upon the discharge of prescribed conditions. The incontestabilits 
clause excepts from its operation the defense of nonpayment of premium. The 
‘erms of the policy are clear, and the most liberal construction in favor of the 
insured could not read out of it these explicit provisions for a lapse for nonpayment 
of premum. “Forfeiture” is not a magic word. Other words indicating that 
the policy is “to cease,” or that it is not to continue “in force,” accomplish th: 
same purpose. This seems to us to be sound in principle and to represent the 
Illinois law upon the subject. 

[2] The next contention of plaintiff is that the following provision in the 
policy indicates that credit was to be given for premiums. The policy provides: 
“Any indebtedness to the company hereon including any part of the premium for 
the current insurance year unpaid at the death of the insured will be deducted 
in any settlement hereon.” 

We agree with the holding in the Hancock Case, supra, that this clause does 
not concern extension of credit upon overdue premium payments. The premium 
is an annual payment, due in advance. By agreement it may be discharged by 
semiannual in¢allments. Where this is done, credit for half the premium is 
extended until \he expiration of the period of grace following the due date of the 
second installment. If the premium is not paid before this time there is a lapse. 
If the insured dies before this time the clause under consideration permits deduc- 
tion in any settkment of the second installment of the annual premium. This is 
the sole purpose of the clause. It does not mean that there is a general extension 
of credit to the insured that permits him to omit paying his premiums subject to 
having them latet deducted upon a settlement. 

[3] The next assignment of error is that the court allowed the sum of $100 
as costs. The cotrt acted under the provisions of section 271.04 (1). This pro- 
vides: “When the amount recovered or the value of the property involved is 
one thousand dollas or over, the attorney fees shall be one hundred dollars. 


It is the contation of plaintiff that the summary judgment is a result of a 


was held to be 
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motion therefor under the provisions of section 270.635 (2), and that the costs are 
governed by section 271.07, which reads: “Costs may be allowed on a motion, 


in the discretion of the court or judge, not exceeding ten dollars and may be 
absolute or directed to abide the event of the action.” 

We cannot assent to plaintiff’s contention. The costs allowed by section 
271.04 are costs of an action upon its final disposition. Such final disposition is 
ordinarily initiated by motion, but it could hardly be contended that this fact 
would limit the costs to motion costs. The statute makes no distinction in costs 
between summary judgments and other judgments, and we see no basis upon which 
this court may do so. 


Judgment affirmed. 


THORSON v. WISCONSIN LIFE INS. CO. 
Supreme Court of Wisconsin. March 15, 1938. 
; 278 Northwestern Reporter 416. 
1, PAYMENT BY CHECK. 

Where life insurer made practice of accepting insured’s check and premium 
note in payment of premium, receipting for check as cash, but accepting note only 
on condition that it should not avoid forfeiture unless paid when due, insurer was 
thereafter estopped from avoiding liability on policy, where premium was so paid, 
check was protested for lack of funds, and after insured’s death insurer rejected 
insured’s tender of telegraphic money order for full amount of premium. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 


3 


Appeal from a judgment of the Circuit Court for Waupaca County; Byron 
B. Park, Judge. P P 

Affirmed. 

Action by Josephine Thorson against the Wisconsin Life Insurance Company 
to recover on a life policy, commenced March 31, 1937. From a judgment for 
the plaintiff entered July 26, 1937, the defendant appeals. The facts are stated 
in the opinion. : 

Schubring, Ryan, Petersen & Sutherland, of Madison, for appellant. 

Wendell McHenry and J. Kyle Anderson, both of Waupaca, for respondent. 

Fow er, Justice. 

The plaintiff is the beneficiary under a life insurance policy issued by the defend- 
ant on the life of her deceased husband. The evidentiary facts are stipulated. 
On these facts the court entered judgment for the amount of the policy, and the 
company appeals. 

The policy was less than a year old, so there was no reserve to apply to pay- 
ment of premiums. Premiums were paid quarterly in advance. A quarter’s pre- 
mium of $50.05 fell due on February 6, 1937. Previous premiums were all paid 
in full, All had been paid by checks and premium notes, and both checks and 
notes had all been paid by the insured. Thirty days of grace were allowed by 
the policy for payment of premiums. This extended the time of payment of the 
February installment to March 8th. On that day the insured mailed his check for 
$18.89 and a premium note for $31.42 payable on or before April 7th to the company. 
These were received by the company on March 9th, but it was the custom of the 
company to accept payments received by mail after expiration of the grace period 
when they were mailed prior to its expiration. On receipt of the insured’s note 
and check, under date of March 9th, the company sent the insured its receipt 
reciting that it “acknowledged receipt of cash payment and extension note,” which 
set out a copy of the note. The note recited that: “This note with a cash 
payment * * * is given for an extension of time within which the maker may 
pay a premium due. * * * It is expressly understood that this note does not con- 
stitute payment of the premium, but merely evidences an extension of time within 
which to pay the premium, and the cash payment made with the note does not 
increase the non-forfeiture values if the note is not paid when due.” The check 
was deposited by the company in its local bank on March 10th, and the bank 
credited the company with the amount thereof. The check was sent through the 
Milwaukee Clearing House and reached the bank on which it was drawn on 
March 12th, when it was protested for lack of funds. On the forenoon of March 
13th the insured sent to the company by telegram a Western Union money order 
for the amount of the check and protest fees, which the company received at 
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2:15 p. m., and before the insured died. The secretary of the insurance company 
saw in a newspaper of March 14th a notice of the insured’s death. On March 
15th the protested check was received by the bank in which the company deposited 
it and returned to the company, and on that day the insurance company sent to 
the beneficiary the Western Union money order and protested check and on March 
19th sent to her the note. The company defends on the sole ground that the 
policy lapsed by failure of the insured to pay the premium due February 6th within 
the grace period. 

The respondent claims that by the terms of the receipt of the check of the 
insured, the terms of the note accompanying it, and the custom of the company 
in all its prior transactions with the insured to accept checks as cash with notes 
as payment for premiums, the company is estopped to claim that the policy was 
forfeited for nonpayment within the grace period of the premium that fell due 
on March 8th. The decided cases bearing upon this proposition are collected in a 
note to Martin v. New York Life Ins. Co., 40 A.L.R. 406 (30 N.M. 400, 234 P. 673). 
The reported case is to the effect that if an insured sends to the company within 
the grace period a check to pay a premium and the check is accepted as ply- 
ment by the company, this continues the policy in force for the period covered 
by the premium, although the bank on which it is drawn protests the check for 
lack of funds. There, as here, cash was tendered in payment of the protested 
check after the grace period had expired and refused by the company. In the 
note appended to the report statements are made to the effect that if it was the 
custom between the company and the assured to accept checks as payment of 
premiums, the assured may rely on the custom until notice to the contrary and 
pay by check (40 A.L.R. p. 420); that defaults may be waived by acceptance of 
a check in payment although the check is worthless (40 A.L.R. p. 421); and that 
the general rule is that while mere receipt of a worthless check will constitute 
payment so as to avoid forfeiture, if it is in fact accepted as payment the forfeiture 
is waived (40 A.L.R. p. 423). The cases cited in the note support these state- 
ments. A recent Iowa case, Hockert v. New York Life Ins. Co., 276 N.W. 422, 
is to the precise point that a check accepted with a note as part payment of a 
premium constitutes payment of a premium, although the check is_ returned 
unpaid for lack of funds and not made good by the assured prior to his death 
occurring within the period covered by the premium. The following cases, in 
addition to the Martin and Hockert Cases, supra, are to the precise point that 
a check receipted for as cash in payment of a premium operates as payment although 
dishonored on presentment: Texas Mutual Life Ins. Co. v. Love, Tex.Civ.App.., 
66 S.W.2d 424; State Life Ins. Co. v. Nolen, Tex.Civ.App., 13 S.W.2d 406: 
Northwestern Life Assur. Co. v. Sturdivant, 24 Tex.Civ.App. 331, 59 S.W. 61. 

[1,2] It was expressly stipulated that all payments of premiums by the 
assured previous to the one involved had been made “by check and extension notes 
thereafter paid by the insured.” The assured’s checks had theretofore always 
been accepted as cash. The defendant is estopped by this custom from not so 
accepting the check instantly involved sent with the note as cash in payment of 
the premium due. Holding the defendant so estopped is in accord with the 
holding of the court in Knoebel v. North American Accident Ins. Co., 135 Wis. 
424, 428, 115 N.W. 1094, 20 L.R.A.,N.S., 1037, wherein the rule of the Supreme 
Court of the United States in New York Life Insurance Co. v. Eggleston, 96 
U.S. 572, 24 L.Ed. 841, is expressly adopted: “Any agreement, declaration, or 
course of action, on the part of an insurance company, which leads a party 
insured honestly to believe that by conforming thereto a forfeiture of his policy 
will not be incurred, followed by due conformity on his part, will and ought to estop 
the company from insisting upon the forfeiture, though it might be claimed under 
the express letter of the contract.” This ruling has been approved and applied 
under various circumstances in Seidel v. Equitable Life Assur. Society, 138 
Wis. 66, 119 N.W. 818; Ramsey v. Travelers Protective Ass’n, 147 Wis. 405, 133 
N.W. 634; Fugina v. Northwestern National Life Ins. Co., 155 Wis. 480, 144 N.W. 
989. Had the assured not been led to believe by the defendant’s previous course 
of conduct that it would so accept the instant check, he would manifestly have 
sent cash instead of the check, as he immediately did send cash in payment of the 
check on learning of its protest by the bank. It is stated in Texas Mut. Life 
Ins. Co. v. Love, supra, as matter of common knowledge, that checks are often 
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issued in good faith when there are not sufficient funds on deposit to cover them. 
Bad faith, that is, issuance with knowledge that there are not funds on deposit to 
cover them, is not to be presumed. 

It may further be said that it stated in Texas Mutual Life Ins. Co. v. Love, 
supra, 66 S.W.2d 424, at page 426: “It was incumbent on the company, if it 
desired to retain its right under the contract to forfeit the policy, to have stipu- 
lated that the check would be without effect upon the contract, unless paid in dua 
course. Not having so taken the check, the effect of its act was, to say the least, 
a noninsistence on the very provision upon which it seeks to predicate a forfeiture.” 
Whether this should be applied as a rule under all circumstances is doubtful. 
But where, as here, an insurer receives a check and a note to cover an insurance 
premium and in its receipt therefor recites the receipt of cash to the amount of the 
check and the note as payment of the premium, and expressly states that the note 
shall not operate to avoid forfeiture unless paid when due but makes no such 
condition as to the check it treats as cash, the rule as stated may properly be 
applied. If the company did not wish to have it operate to avoid forfeiture 
unless paid when presented, it should not have receipted for it as cash, but should 
have receipted for it as a check and stated, as it stated of the note, that it would 
not avoid forfeiture unless paid on presentment. 

The judgment of the circuit court is affirmed. 
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ACCIDENT 


MUTUAL BEN. HEALTH & ACCIDENT ASS'N v. MOYER. No. 8583. 
Circuit Court of Appeals, Ninth Circuit. Feb, 11, 1938. 
94 Federal Reporter (2d) 906. 
1, AERONAUTICS. 

Insured, injured while a passenger traveling in a regular commercial trans- 
port airplane, was not then “participating in aeronautics” within provision of accident 
policy exempting from its coverage death, disability, or other loss received because 
of or while participating in aeronautics. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

3. NOTICE. 

Insurer’s stipulation that accident policy was in force at date of accident and 
testimony of its witness that insured gave necessary notice of injury required by 
policy established insured’s payment of premiums and compliance with provision 
requiring notice of injury to insurer within twenty days of accident unless circum- 
stances prevented. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

4. PROOF OF LOSS. 

Where insurer notified insured that his claim did not come within terms of 
accident policy, insured was not required to send formal proofs of loss as provided 
by policy, and failure to plead or prove sending of proofs was not fatal to caus 
of action on policy. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from the District Court of the United States for the Territory of 
Alaska, Division 1; George F. Alexander, Judge. 

Action at law upon a policy of accident insurance by Mannow D. Moyer 
against the Mutual Benefit Health & Accident Association. Judgment for plain- 
tiff, and defendant appeals. 

Judgment reversed in part and affirmed in part. 

Donahue, Hynes & Hamlin and A. R. Rowell, all of Oakland, Cal., for appel- 
lant. 

George B. Grigsby, of Juneau, Alaska, and E. Coke Hill, of San Francisco, 
Cal., for appellee 

Before Wilbur, Denman, and Stephens, Circuit Judges. 

DENMAN, Circuit Judge. 

Plaintiff brought action at law in the District Court of Alaska upon a policy 
of accident insurance issued by the defendant company. The policy, issued in 
April, 1934, insured plaintiff against accidental injury, but provided that: 

“This policy does not cover death, disability, or other loss * * * received 
because of or while participating in aeronautics. * * * ” 

In October of the same year, the plaintiff, while a passenger traveling upon 
a regular commercial transport plane of the Alaska Southern Airways, from 
Juneau to Chichagoff, was injured in a crash. Upon his giving notice of the 
accident to the defendant, the latter advised him that his disability was not covered 
by the policy. 

In this action the court (the jury having been discharged) made findings of 
fact and conclusions of law to the effect that the policy was in effect at the date 
of the accident and that it covered the accident. Plaintiff was awarded judgment 
in the sum of $1,452.50, and was allowed attorney's fees of $350. 

[1] The first question raised by defendant upon this appeal is whether the 
injuries in question were exempted from coverage by the quoted provision of the 
policy. In other words, is a passenger in a commercial plane “participating in 
aeronautics”? Of the many cases cited by the parties on this question, few involve 
comparable phraseology or a similar situation to the case at bar. Squarely in 
point for the defendant is Bew v. Travelers Ins. Co., 95 N.J.L. 533, 112 A. 859, 
860, 14 A.L.R. 983, where the Court of Errors and Appeals of New Jersey held 
that an insured injured while a passenger on a commercial plane was not within 
a policy which exempted injuries “while participating in or in consequence of 
having participated in aeronautics.” 

The Circuit Court of Appeals for the Eighth Circuit reached the opposite con- 
clusion in Gregory v. Mutual Life Ins. Co., 78 F.2d 522, 523, certiorari denied 
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296 U.S. 635, 56 S.Ct. 157, 80 L.Ed. 451. The court held that a passenger was not 
participating within the meaning of the term “participation in aeronautics.” It 
was pointed out that the word “aeronautics” ordinarily implies something more than 
the mere making use of flying facilities; that it connotes the science or art of 
aerial navigation in which science or art a passenger does not participate any more 
than a pullman passenger participates in railroading. 

Enough has been said to indicate that the term “participating in aeronautics” 
is an artificial phrase of ambiguous content. Those participating in navigating a 
plane are very few in comparison with the numbers of passengers carried. Since 
these latter would certainly be solicited for insurance, it is significant that “pas- 
sengers” were not explicitly excluded in the aeronautic clause of the policy. Kauf- 
man v. New York Life Ins. Co., 9 Cir., 78 F.2d 398, 402. 

([2] As a second ground of reversal, the defendant urges, for the first time on 
appeal, that the complaint in this case fails to state a cause of action. The 
complaint is defective in that it fails to plead generally or specifically the per- 
formance of conditions precedent to recovery on the insurance contract. However, 
a defective complaint may be cured by judgment where evidence, introduced 
without objection, supplies proof of what the complaint failed to allege. Nashua 
Savings Bank v. Anglo-American Land, Mortgage & Agency Co., 189 U.S. 
221, 231, 23 S.Ct. 517, 47 L.Ed. 782. 

[3] The defendant aserts that the proof in this case does not show perform- 
ance of the conditions. The requirements outlined in the policy which the insured 
must meet in order to recover compensation for injury are (1) payment of pre- 
miums; (2) notice of injury to the company within 20 days of the accident unless 
circumstances prevented notice within that time; and (3) proofs of loss on forms 
furnished by the company. 

Defendant admits payment of premiums by stipulating that the policy was in 
force at the date of the accident. The testimony shows that plaintiff gave notice 
of the accident to the company, but his proof does not show that it was given 
within 20 days, or when it was first given. Nor does plaintiff’s evidence show 
whether circumstances excused failure to give the notice within 20 days. Plaintiff 
was in the hospital for several months. The defendant’s evidence, however, 
supplies this defect. Defendant’s witness Elstad, agent of the company, stated, “He 
gave us the necessary notice of injury required by the policy.” 

[4] After appellant had received notice of the accident, it notified plaintiff that 
the claim did not come within the terms of the policy. Consequently plaintiff 
sent no formal proofs of loss. By denying any liability the company repudiated the 
contract, thus making futile and unnecessary any further action by the insured. 
Hence failure to plead or prove sending of proofs of loss is not fatal to plaintiff’s 
cause of action. 

The appellant assigns error to the action of the court in awarding attorney’s 
fees to plaintiff in the sum of $350. This award was based upon section 4065, 
Compiled Laws of Alaska, which formerly read, in part: 

“A party entitled to costs shall also be allowed * * * a reasonable attorney’s 
fee to be fixed by the court.” 

On March 11, 1937, two days before judgment was entered in this case, this 
section was amended, Laws 1937, p. 128, and the provision as to attorney’s fees 
omitted. Hence at the date of judgment there was no statutory authority for the 
inclusion of such fees in costs allowed to a prevailing party. 

[5-7] The assignment is well taken. The right to costs is purely statutory. 
No such right existed at common law. Day v. Woodworth, 13 How. 363, 372, 
14 L.Ed. 181. No party is entitled to costs until he prevails in the suit, in other 
words, until judgment is entered. Whatever the statute provides at that time 


is the measure of his allowable costs. As was said in Begbie v. Begbie, 128 Cal. 
154, 155, 60 P. 667, 49 L.R.A. 141: 


“The right to recover costs exists solely by virtue of statutory provision * * * 
and their recovery is governed by the statute in force at the time the right to have 
them taxed accrued.” 

To the same effect is Lyell v. Miller, C.C.D.Mich., 15 Fed.Cas. 1137, No. 8,620. 
We are aware of no other federal court precedent on the precise question raised 
in this instance. Appellee concedes the decided weight of state authority to be as 
stated in the Begbie and Lyell Cases. The holding jn those cases logically follows 
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from the Supreme Court decision in Day v. Woodworth, supra, and we agree 
that it is correct. 

The judgment is reversed in so far as it awards attorney’s fees to the appellee. 
Otherwise it is affirmed. 


METROPOLITAN LIFE INS. CO. v. HOCH. No. 7404. 
Circuit Court of Appeals, Sixth Circuit. Feb. 11, 1938. 
94 Federal Reporter (2d) 966. 
ACCIDENT. 


Evidence disclosing that insured’s automobile was found stalled in frozen 
mud, that insured’s body was found from a mile to a mile and a half from the 
automobile, that some of intervening country was swampy and marshy, that grass 
had fallen and was difficult to walk over, that insured was bareheaded and minus 
his coat, vest, and overcoat, that autopsy disclosed no organic disease but that 
insured had a dilated right heart and a terminal oedema of the lungs, did not 
sustain judgment that insured’s death was “accidental” within accident policy or 
within accidental death benefit clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from the District Court of the United States for the Northern District 
of Ohio, Western Division; Geo. P. Hahn, Judge. 

Suit by Arabella Hoch, widow of Forrest E. Hoch, against the Metropolitan 
Life Insurance Company to recover the sum of $5,000 and $1,252.50, being respec- 
tively the amount of an accident policy and the coverage of a double indemnity 
provision in a life policy. From an adverse judgment, defendant appeals. 

Judgment reversed, and case remanded for a new trial. 

C. R. Banker and Lee H. Schminck, both of Toledo, Ohio (Holbrook & 
Banker, of Toledo, Ohio, on the brief), for appellant. 

R. O. Holloway, of Toledo, Ohio (Holloway, Peppers & Romanoff, of Toledo, 
Ohio, on the brief), for appellee. 

Before Moorman and Hicks, Circuit Judges, and Swinford, District Judge. 

Hicks, Circuit Judge. 

Suit by Arabella Hoch, widow of Forrest E. Hoch, to recover the sums of 


$5,000 and $1,252.50, being respectively the amount of an accident policy and the 
coverage of a double indemnity provision in a life insurance policy, both issued by 
appellant, Metropolitan Life Insurance Company, upon the life of the deceased. 

_ The accident policy insured “against the results of bodily injuries * * * caused 
directly and independently of all other causes by violent and accidental means. 


* * * ” The accidental death benefit clause in the life insurance policy insured 


against death “as the result directly and independently of all other causes, of 
bodily injuries sustained through external, violent and accidental means. * * * ” 


Appellee had verdict and judgment upon both policies, and appellant challenges 
the denial of a directed verdict. 


The deceased, thirty-seven years old, a salesman and in good health, lived with 
his family in West Toledo. On Saturday night, February 25, 1933, he, with Mrs. 
Hoch, her mother and two children, drove in an automobile to a sister’s house on 
Corinth street. They had a few highballs, the men playing checkers; and left about 
midnight, leaving one daughter at the sister’s. On the return trip the deceased 
was driving and Mrs. Hoch sat with him. Instead of returning directly home he 
suggested that they take a ride and drove along various streets of the city. It 
was snowing, but his wife testified that he was sober and drove carefully. He 
finally started directly away from home and Mrs. Hoch told him that if he did 
not go home she would get out. He said “all right.’ She then turned off the 
ignition and with her mother and daughter got out of the car and went home. 

At 2:30 a. m. on Sunday, the 26th, deceased pounded on the door of Arthur 
Ames, a farmer living near the junction of Seaman and Teachout roads. Ames 
let him in and he stayed about ten minutes. He said his family was in the machine 
and were freezing to death. He afterwards explained that his machine was stuck. 
He smelled of alcohol, but he was rational and apologized to Ames for disturbing 
him and went away. There were then no indications that he was injured in any 
way. This was the last time he was seen alive. 


Route No. 2 (Jerusalem road) is the main highway between Toledo and 
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Cleveland and runs east and west through the settlement known as Bono. A 
half mile west of Bono is Litton’s filling station; and a half mile farther west 
the road bridges a creek; and a half mile still farther west is Teachout road, 
which runs north and south. A half mile north of route 2 and parallel to it is 
Sacks road, which intersects Teachout. A mile north of route 2 and parallel to 
it is Seaman road, which likewise intersects Teachout. From near the bridge 
a canal or creek extends due north about a mile, or nearly to Seaman, if it should 
be projected east of Teachout. There was a ditch running from near Seaman 
and Teachout east about half a mile and connecting with the canal. Another ditch 
extended from a point, where Sacks joins Teachout, across the intervening tract 
to the canal. There was a third ditch running east and emptying into the canal 
about five or six hundred feet north of route 2. 


On Sunday morning deceased’s car was found stalled in the frozen mud, on the 
side of the road, near the Ames home at the junction of Teachout and Seaman. 
The indications were that the wheels had been churning. The lights of Litton’s 
filling station, about a mile and a half away, could be seen from this ponit About 
10 a. m. the next day, Monday, the deceased’s body was found a few feet north 
of the last-mentioned ditch and west of the canal. He was lying face down 
with his forearms under his body; he was bareheaded and minus his coat, vest, 
and overcoat. His shirt was torn badly on the back and on the left sleeve, and 
the right sleeve was muddy. His trousers were rumpled and his shoes were splat- 
tered. The photograph in evidence indicates that the garter on his left leg was 
loose and dragging and that on his right was down and just above his ankle. His 
rimless glasses were not broken but the right bow had come loose from his ear 
so that the glasses hung at an angle across his face in such a way that the right 
glass was in his mouth. There were scratches on his face and arms and an 
abrasion on his forehead, but no swelling. The body was frozen. He was lying 
more nearly on his right side with his head toward the north and his feet toward 
the Bono road. His hat was two or three feet from his head toward the northeast 
and his vest was lying a foot or so from the hat. It was not folded but was 
“bunched up.” 


The point where the body was found was from a mile to a mile and a half from 
the car. Some of the intervening country was swampy and marshy and there was 
marsh grass at the point where the body was found. This grass had fallen and was 
matted and it was difficult to walk over. The canal had banks averaging ten or 
twelve feet high and where the ditches cut through the dike the banks were sharp 
and precipitous. There were brush and weeds along these banks. On the day 
after the body was found the decedent’s overcoat was found on top of the dike 
or embankment of the canal and three or four hundred feet from the body. His 
scarf was found nearby with one end lying in the water of the canal. 

At 1 a. m. on Sunday morning the temperature was 33 degrees. It was 30 
degrees from 5 a. m. to 9 a. m., rose to 38 degrees at 4 p. m. and by midnight it 
had dropped to 28. At 3, 4, and 5 a. m. on Monday it reached a low of 25, rose to 
26 at 6 a. m., but dropped to 25 at 7 and 8 a. m. Between 10 and 11 a. m. when the 
body was found, it ranged upwardly from 31 to 34 degrees. 


The autopsy disclosed no organic disease and no marked intoxication. How- 
ever, Dr. Hohly, a witness for appellee testified: “He had a dilated right heart 
and a terminal oedema of the lungs. Terminal oedema of the lungs is the pres- 
ence of fluid that occurs in the lungs before death. No, I don’t think exposure to 
cold would do a thing like that. I think the terminal oedema was caused by the 
dilated right side of the heart. That is caused by exercise over and above the 
capacity of the heart—strain on the heart over and above the capacity of the heart. 
Athletes have it. It is due to the fact that more blood is required than ordinarily. 
The right side of the heart sends blood to the lungs to be aerated. When an 
athlete «is engaged in a race he temporarily has dilation of the heart. It is 
not a disease. It is something that comes and goes, depending on exertion. By 
terminal’ we mean that which happens before death. This mucus or serum 
accumulates in the lungs before death. * * * ” 

We think appellant was entitled to a directed verdict. Appellee’s theory is that 
the deceased while on his way from the car to Litton’s filling station for help 
was, because of some mishap, or slip, thrown so violently to the ground that he 
was disabled and that in this condition he froze to death. There is evidence that he 
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fell rather than that he laid down voluntarily. This is indicated by the abrasion 
on his forehead and somewhat by the condition of his glasses. It is true that 
his surroundings were conducive to an accident, but there is no substantial evidence 
that such had happened. There is nothing more than a probability that his fall 
was caused by slipping or stumbling independent of all other causes. There was 
no disturbance of the grass to indicate that he had been tripped. We are left to 
conjecture and surmise. He may have slipped, but there is as great if not greater 
probability that his fall was due to exhaustion or overexertion. The night was 
dark and cold and he was unacquainted with the difficult route he had chosen. 
But probabilities may not take the place of evidence. We think that appellee 
failed to establish her case by any evidence of a substantial character. See Atch- 
ison, T. & S. F. Ry. Co. v. Saxon, 284 U.S. 458, 52 S.Ct. 229, 76 L.Ed. 397; 
Virginia & S. W. Ry. Co. v. Hawk, 6 Cir., 160 F. 348; Hardy & Burlingham 
Min. Co. v. Baker, 6 Cir, 10 F.2d 277; Davlin v. Henry Ford & Son, 6 Cir. 
20 F.2d 317, 318; Wallace v. Standard Acc. Ins. Co., 6 Cir., 63 F.2d 211. 

The judgment is reversed and the case remanded for a new trial. 

Moorman, Circuit Judge, concurred in the decision of this case, but died 
before the opinion was prepared. 


FUNK v. TNA LIFE INS. CO. OF HARTFORD, CONN. No. 8658. 
Circuit Court of Appeals, Ninth Circuit. March 2, 1938. 
95 Federal Reporter (2d) 38. 
2 OCCUPATION. 


In action on accident policy, evidence held to authorize reduction of liability 
under standard policy provisions on ground of assured’s change of occupation 
to more hazardous risk, from occupation of tool checker with office and traveling 
duties to that of oil well pumper. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. STANDARD PROVISIONS. a 

An accident insurer did not, by adopting statutory standard policy provisions, 
also adopt construction placed on similar provisions by courts of other states, long 
after enactment of local statute. St.Cal. 1917, p. 958, § 3. 

(For other cases, see Insurance, Dec. Dig. § 146[5].) 

4. OCCUPATION. } ; os 

Under accident policy provision, that indemnity should be reduced if insured 
is injured after changing to more hazardous occupation, “or while he is doing any 
act or thing pertaining to any occupation so classified, except ordinary duties about 
his residence or while engaged in recreation,” indemnity is reduced either if 
insured changes to more hazardous occupation, irrespective of what insured is 
doing when accident occurs, or if insured does not change occupation but is doing 
acts falling within quoted provision. St.Cal.1917, p. 958, § 3. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


5. CHANGE IN OCCUPATION. 

Under policy providing for modification if insured was injured after changing 
his occupation to one classified as more hazardous or while doing act pertaining to 
occupation so classified except ordinary duties around residence or while engaged 
in recreation, in which event insurer would pay indemnity fixed for such more 
hazardous occupation where insured changed to more hazardous occupation, 
fact that he died accidentally while fishing did not make insurer liable for more 
than indemnity provided for such more hazardous occupation. St.Cal.1917,_p. 
958, § 3. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

Appeal from the District Court of the United States for the Southern District 
of California, Central Division; George Cosgrave, Judge. 

Action by Inez K. Funk against the A&tna Life Insurance Company of Hart- 
ford, Conn., on an accident policy, wherein defendant contended that plaintiff was 
entitled to a lower indemnity than that prayed for. From a judgment for plain- 
tiff for lower indemnity, 20 F.Supp. 90, plaintiff appeals. 

Affirmed. 

Charles W. Cradick, of Los Angeles, Cal. (William H. Haupt, of Los Angeles, 
Cal., of counsel), for appellant. 
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Gibson, Dunn & Crutcher, Norman S. Sterry, and Philip C. Sterry, all of 
Los Angeles, Cal. (Ira C. Powers and Frederic H. Sturdy, both of Los Angeles, 
Cal., of counsel), for appellee. 

Before Garrecht, Mathews, and Haney, Circuit Judges. 

GarRECHT, Circuit Judge. 

This action was brought by the appellant as beneficiary under an accident 
policy issued to Ralph B. Funk by the appellee. 

The policy contained the standard provisions required by the statutes of the 
State of California, chapter 614, § 3, Statutes 1917, p. 958. The first of said 
provisions reads: 

“This Policy includes the endorsements and attached papers if any, and 
contains the entire contract of insurance except as it may be modified by the 
Company’s classification of risks and premium rates in the event that the Insured 
is injured after having changed his occupation to one classified by the Company 
as more hazardous than that stated in the Policy, or while he is doing any act or 
thing pertaining to any occupation so classified, except ordinary duties about his 
residence or while engaged in recreation, in which event the Company will pay 
only such portion of the indemnities provided in the Policy as the premium 
paid would have purchased at the rate but within the limits so fixed by the Com- 
pany for such more hazardous occupation. 

“If the law of the state in which the Insured resides at the time this Policy is 
issued requires that prior to its issue a statement of the premium rates and classi- 
fication of risks pertaining to it shall be filed with the state official having super- 
vision of insurance in such state, then the premium rates and classification of 
risks mentioned in this Policy shall mean only such as have been last filed by the 
Company in accordance with such law, but if such filing is not required by such 
law, then they shall mean the Company’s premium rates and classification of risks 
last made effective by it in such state prior to the occurrence of the loss for which 
the Company is liable.” 

The complaint alleged, and the answer admitted, that all renewal premiums 
had been paid to the time of decedent’s death, and that he was drowned on 
the 29th day of June, 1934, while fishing for recreation. 

The policy states that “The Insured’s occupation and duties thereof are 
fully described as follows: Tool checker, office and traveling duties.” And it 
further states that “The Insured’s occupation is classified by the Company as 
‘Preferred’.” 

The answer of the appellee alleged that on or about July 9, 1931, the insured, 
without notice to or knowledge of the defendant, had changed his occupation 
to that of an oil well pump man, which occupation under the provisions of appel- 
lee’s classification of risks last filed with the Commissioner of Insurance of the 
State of California was classified as “Medium,” and that the sum of $2,000 
was the maximum amount of insurance payable in case of death to any person 
engaged in any occupation so classified. Appellee offered to allow judgment 
to be entered against it in that amount. A jury was waived and the case tried 
to the court. At the conclusion of the trial, the defendant was permitted to 
file an amendment to its answer which, under the findings of fact and conclusions 
of law made by the court, is not material here. 

Among others, the court made a finding of fact as follows: “The Court 
finds that from and after the date of the application for and issuance of the 
aforesaid policy of insurance to said Ralph B. Funk, and up until the 9th day 
of July, 1931, the said Ralph B. Funk continued in his employment by the Gen- 
eral Petroleum Corporation as ‘tool checker’, whose duties were office work 
and traveling. That on said last mentioned date the said Ralph B. Funk changed 
his said occupation from that of ‘tool checker, office and traveling duties’ to 
that of ‘oil well pumper’ and until the time of his death, which the Court finds 
was due solely to accidental means continued in said occupation of ‘oil well 
pumper’, and the Court further finds that the occupation of ‘oil well pumper’ 
was at all times mentioned classified by the defendant as a more hazardous 
tisk than the occupation of ‘tool checker, office and traveling duties’ and that 
the maximum amount of insurance obtainable from the defendant for one 
engaged in the occupation of ‘oil well pumper’ was $2,000.00,” and based 
thereon a conclusion of law to the same effect. Judgment was entered in favor 
of appellant in the sum of $2,000, from which she appeals. 
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This is an action at law in which, by written stipulation, a jury was waived. 
In such cases the statute provides that “The findings of the court upon the facts, 
which may be either general or special, shall have the same effect as the verdict 
of a jury.” RS. § 649, 28 U.S.C.A. § 773. 

j1] There was no motion or request at or before the close of the trial to 
find generally for the plaintiff, or to make special findings in favor of the 
plaintiff, and there was no ruling of the court on that question. In this state 
of the record it is well settled that this court is without jurisdiction to consider 
the sufficiency of the evidence to support the findings. Edwards v. Robinson 
et al., 9 Cir., 8 F.2d 726; Continental Nat. Bank vy. National City Bank, 9 Cir., 
69 F.2d 312. 

[2] Appellant, however, insists that in this case there is a total want of 
evidence to support the findings of the court and the judgment entered thereon. 
It is urged that in such circumstances an error of law is presented which is 
reviewable on appeal. Assuming, without conceding, the correctness of this 
proposition, it suffices to say that, in this case, there was substantial evidence 
upon which the findings and judgment could be predicated. 

There remains then for our consideration only the alleged error of law 
claimed by appellant as resulting from the District Court’s erroneous inter- 
pretation of the provisions of the insurance policy above quoted. 

Appellant insists that, even if the insured had changed his occupation to 
one classified as more hazardous, the fact that the insured was fatally injured 
while engaged in recreation entitled appellant to recover the full amount of the 
policy payable on a preferred risk. 

In support of this contention appellant cites Business Men’s Assur. Co. of 
America v. Bradley, Tex.Civ.App., 275 $.W. 622; and Friend v. Business Men’s 
Assur. Co., 141 Kan. 470, 41 P.2d 759. 

The first case cited is from the Texas Civil Court of Appeals. The court 
held that there had been no change of occupation which of itself was determin- 
ative of the case. The court then went on its opinion to say that accidents, 
occurring while the insured was engaged in recreation, were excepted from the 
provisions covering a change by the insured to an occupation more dangerous 
than that under which he was originally insured, 

The finding that there had been no change of occupation was clearly suff- 
cient to sustain the decision. That portion of the opinion which went further and 
undertook to construe the provisions of the contract as applied to a case where 
the insured had changed his occupation, which the court had affirmatively deter- 
mined was not the fact, might well be regarded as obiter dicta. 

The second case cited, Friend v. Business Men’s Assur. Co., supra, was by 
a divided court. The majority opinion was based upon the assumption that there 
was an ambiguity as to the meaning of the language used, and in this connection 
said (page 760 of 41 P.2d): “After much deliberation and taking into consider- 
ation the fact that the policy contract was formulated by defendant, and that 
defendant could easily have specified the extent of its obligation so plainly that 
there would be no room to cavil about its meaning, a majority of this court 
have determined that the fairest construction of the plethora of words com- 
prising the paragraph is to hold that the exception to the exception means 
that where the accident occurs while the insured is engaged in ordinary duties 
about his residence or while engaged in recreation the provision for reduced 
liability when the insured engaged in a more hazardous occupation does not 
govern, and that the full amount of the original liability controls.” 

There were two dissenting opinions very much to the point and so _ brief 
that it might be illuminating to quote them here. 

“Dawson, Justice (dissenting). 

“I can neither discern any difficulties of construction in the paragraph of the 
insurance contract submitted for our consideration nor any semblance of justice 
in the judgment of this court. I therefore dissent. 

“Burch, Justice (dissenting). 

“My interpretation of the provision of the policy is this: The amount to 
be paid in case of injury or sickness may be reduced in two ways: 

“First, when the insured in fact changes his occupation to one more hazard- 
ous. In that event the benefit in case of injury or sickness is ipso facto reduced 
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to the proportionate amount the premium would purchase according to classifi- 
cation of risk. That is fair and just and reasonable. 
“Second, amount of benefit is reduced when the insured, without changing 
his occupation to a more hazardous one, engages in some activity pertaining 
to a more hazardous occupation, and is injured or becomes sick. In that event, 
the benefit is reduced to the proportionate amount the premium would purchase 
according to classification of risk. That is fair and just and reasonable. 

“If the insured, without changing occupation, engages in some more hazard- 
cus activity, the benefit is not reduced if injury or sickness occur, not in connect- 
ion with the more hazardous activity, but in connection with ordinary duties 
about the insured’s residence, or recreation. That is fair and just and reasonable. 

“By relating the exception to the provision next to it, ambiguity is avoided.” 

{3] The majority opinion in the case of Friend v. Business Men’s Assur. 
Co., supra, was based upon the assumption that the meaning of the exemption 
clause was ambiguous and in that connection said: “The policy contract was 
formulated by defendant, and that defendant could easily have specified the 


extent of its obligation so plainly that there would be no room to cavil about 
its meaning.” We are urged to follow this ruling here. It is further argued 
that, the appellee having issued this policy containing this discussed provision 
after at least two courts had placed a construction upon the language thereof, 
it must now be presumed to have adopted such construction. While there are 
some decisions that sustain this argument, others do not. 

The early precedents for the rulings here invoked were rested on the fact, 
as the decisions recite, that, the insurance companies having framed the contract, 
the meaning of the language employed, if doubtful, was to be construed favor- 
ably to the insured. In this case it is admitted that the language of the policy 
involved is embodied in a state statute and appellee had no choice but was required 
to embody it in its policy. There also are decisions to the effect that where the 
meaning of the statute is doubtful that the interpretation should be favorable 
to the insured rather than to the insurer. Levington v. Ohio Farmers’ Ins. 
Co., 267 Pa. 448, 110 A. 295; Gratz v. Ins. Co. of N. A., 282 Pa. 224, 127 A. 620. 
On the other hand, there are many cases holding that, where the terms of the 
contract were not formulated by the insurer but were prescribed by statute, 
this rule of construction is inapplicable. Rosenthal v. Insurance Co. of North 
America, 158 Wis. 550, 149 N.W. 155, 156, L.R.A.1915B, 361, Ann.Cas.1916E, 
395; Gallopin v. Continental Cas. Co., 290 Ill.App. 8, 7 N.E.2d 771, 772; Wilcox 
vy. Massachusetts Protective Association, 266 Mass. 230, 165 N.E. 429, 431: 
Del Guidici v._ Importers = Exporters Ins. Co., 98 N.J.L.435, 120 A. 5, 6; Fro- 
zine v. St. Paul F. & M. Ins. Co., 195 Wis. 494, 218 N.W. 845, 846: and Sturgis 
National Bank v. Maryland Casualty Co., 252 Mich. 426, 233 N.W. 367, 369. 


Even if it is assumed that the insurance company had knowledge of these 
decisions from the Texas Court of Civil Appeals and from the Kansas Supreme 
Court, nevertheless, the provisions of the policy here being considered were 
not left to the choice of appellee but were imposed by legislative enactment. 
To the contention that the Legislature in adopting the standard policy also 
adopted the construction placed thereon by these courts it is sufficient answer 
to point out that the California statute was enacted long prior to either of these 
decisions. 

These cases were brought to the attention of the lower court, and for 
well-stated reasons it declined to follow them and in this we find no error. 

It was stipulated that the maximum limits of insurance that could be 
secured by oné engaged in the occupation of an “Oil Well Pump Man” was 
$2,000 and the premiums paid by the insured would purchase no greater amount. 

[4, 5] Having considered all the facts in the case and the law as properly 
applied, we find the interpretation of the policy as declared by the lower court 
was fair and reasonable, and we concur in its conclusion well expressed in the 
following language: 

‘The provision of a contract of insurance that the amount of 
paid to insure against a hazard in one occupation shall provide a reduced 
indemnity where the occupation is changed to one more hazardous than the 
original is entirely reasonable and in accordance with safe insurance methods. 
The degree of hazard, based as it is on figures of actuaries, governs the 
of premium required. When, 
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company, the occupation and therefore the degree of hazard changes, the 
amount paid as premium is applied to the new situation with the result that 
the amount of indemnity is reduced. 

“It seems * * * therefore, that the paragraph in question means that the 
amount of indemnity is reduced in two events: (1) If the insured is injured 
after having changed his occupation to one classed by the insurer as more 
hazardous than the occupation stated in the policy; and (2) if the insured, 
although not having changed his occupation, is nevertheless doing any act 
or thing appertaining to a more hazardous occupation than that insured against 
other than ordinary duties about his residence or while engaged in recreation. 

“The agreed statement of facts shows that the first condition exists. It 
follows, therefore, that the plaintiff can recover only the lower indemnity.” 


D.C., 20 F.Supp. 90, 92. 
Affirmed. 


COMMERCIAL CASUALTY INS. CO. v. MATHEWS. No. 26546. 
Court of Appeals of Georgia, Division No. 2. March 10, 1938. 
195 Southeastern Reporter 887. 
1. BURDEN OF PROOF. 

In action on accident policy insuring “against the effects resulting directly and 
exclusively of all other causes from bodily injuries sustained” during life of policy 
“solely through external, violent and accidental means,” plaintiff must show that 
in act which preceded injury alleged to have been sustained something unforeseen, 
unexpected, or unusual occurred. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
2. ACCIDENTAL MEANS. 


When facts show that no unforeseen, unexpected, unusual, unintentional, or 
involuntary muscular effort or exertion occurred in doing of act which preceded 
injury, injury does not result from “accidental means” within accident policy, but 
where circumstances under which injury was sustained are such as to call for 
severe effort or exertion in course of which insured may have been placed in 
position where some unforeseen, unexpected, unusual, unintentional, or involuntary 
movement produced injury, whether injury was caused by such involuntary strain 
is for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. STRAIN. 

In action on accident policy insuring against injuries sustained “solely through 
external, violent and accidental means,” allegations that insured instinctively leaped 
from steps where he had been sitting to assist in supporting a motor and pump 
weighing 250 pounds superimposed on wooden platform but careening at the time, 
and that because of awkward position in which he was forced to place himself, 
insured sustained hip injury, made an issue for jury whether after beginning act 
of assisting something “unforeseen, unexpected or unusual” occurred which 
produced involuntary strain on part of insured and caused his injury by accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INFIRMITY. 

The words “infirmity” and “deformity” in application for accident policy stat- 
ing that applicant has never had any infirmity or deformity must be reasonably 
interpreted and will not be so construed as to cover a defective condition which 
is of no practical disability, but must be construed as meaning a deformity or 
infirmity of a substantial nature which apparently in some material degree impairs 
physical condition and health of insured and increases likelihood of injury against 
which insurer issues a policy, and which condition if known would probably cause 
insurer to refuse the risk. Code 1933, §§ 56-820, 56-821. 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 

5. DEFORMITY. 

In action on accident policy, whether insured’s statement in application for 
policy that he had never had any infirmity, deformity, or disease was false in view 
of medical testimony that insured had a curvature of spine of long duration, which 
condition rendered lim less capable of performing the act which he undertook, 
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so as to preclude recovery, was for jury, where insured testified that pior to injury 
he could move freely backward, forward, and sideways in any direction and that 
he had had no trouble with his back. Code 1933, §§ 56-820, 56-821. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. ACCIDENTAL MEANS. oe on ; 

Whether insured who in leaping from steps where he had been sitting to assist 
in supporting a motor and pump weighing 250 pounds superimposed on a wooden 
platform but careening at the time sustained a hip injury because of awkward 
position in which insured was forced to place himself, sustained an injury solely 
by accidental means within accident policy insuring against injuries sustained solely 
through external, violent, and accidental means was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. PENALTY. 

An insurer which refused payment on accident policy was not liable for 
penalty and attorney’s fees on ground that insurer acted in bad faith where injuries 
were sustained by insured when he leaped from steps where he had been sitting 
to assist in supporting a motor and pump weighing 250 pounds superimposed on 
a wooden plaftorm, but careening at the time, and insurer claimed that injuries 
were not received solely through accidental means within policy requirement. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

8. COUNTERSIGNATURE. ; 

The waiver by insurer’s agent of any stipulation in application for or in acci- 
dent policy was binding on insurer where policy bore printed signatures of president 
and secretary of insurer, and recited that policy was countersigned at home office 
on date when application was made, indicating that agent had already been provided 
with policy which was to be issued in his discretion, and was authorized to complete 
entire contract and to act as insurer itself might do without sending policy to 
insurer for approval. Code 1933, §§ 56-820, 56-821. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

9. WAIVER. 

In action on accident policy, insured was not precluded from claiming waiver 
by insurer of alleged false statements in application because waiver was not 
pleaded where insurer set up defense of material misrepresentation and hence no 
replication was necessary by insured who was entitled to meet such defense by 
showing waiver. Code 1933, §$ 56-820, 56-821. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 
10. APPLICATION. 
That insured allegedly informed insurer’s agent that insured had had some 
ribs broken when a boy did not bind insurer by any constructive knowledge as to 
infirmity or deformity with respect to statement by insured in application that he 
had not had any infirmity or deformity. Code 1933, §§ 56-820, 56-821. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 
ll. AGENCY. 
_ In action on accident policy, permitting insured to testify that he informed 
insurer’s agent that insured had had some ribs broken when a boy, and that agent 
answered that that was all right, was not error where at time of application for 
policy agent had already been provided with policy which was to be issued in his 
discretion, and agent was authorized to complete entire contract and to act as 
insurer itself might do, without sending policy to insurer for approval. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

3. CAUSE OF INJURY. 

Failure to charge that to entitle insured to recover on accident policy it must 
be shown that injury sustained was “solely” through external, violent, and acci- 
dental means was not error where court informed jury that insured alleged in his 
petition that he was injured solely though such means, and that it would be nec, 
essary for him to prove by preponderance of evidence the material allegations of 
his petition. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Error from Superior Court, Muscogee County; C. F. McLaughlin, Judge. 
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Action by James M. Mathews against the Commercial Casualty Insurance 
Company to recover disability benefits under an accident policy wherein defendant 
filed a demurrer. After judgment was rendered for plaintiff in the municipal 
court, the case was taken by certiorari to the superior court which overruled the 
certiorari except as to the ground complaining of the award of penalty and attor- 
ney’s fees, and the petitioner in certiorari excepted. 

Judgment affirmed. 

Statement of facts by Sutton, Judge. 

James M. Mathews filed suit in the municipal court of Columbus against 
Commercial Casualty Insurance Company to recover certain disability benefits under 
a policy of insurance, the petition alleging that on November 7, 1935, while the 
policy was in force, the plaintiff sustained a bodily injury solely through external, 
violent, and accidental means; that he was engaged in moving an electric motor 
and water pump from one position to another, the motor and pump being mounted 
on a platform, and that all of the same were being lifted by two negro helpers; 
that, when the motor, pump, and platform had been raised from the ground some 
3 feet, the unequal distribution of weight of the motor and pump on the platform 
caused the motor and pump to careen dangerously to one side in the direction of 
the plaintiff, and that instinctively sensing that the motor and pump would fall to 
the ground and be damaged, the plaintiff impulsively leaped to support the weight 
thereof, the entire weight of the pump and motor being thrown against him, and 
that because of the awkward position in which he was forced to place himself 
and the descending weight of the pump and the motor, he sustained a severe 
injury to his hip, which is more particularly described as a subluxation of the 
sacroiliac joint; that the falling of the motor and pump was an event which was 
not, and could not have been, foreseen, and that it was a sudden and unusual occur- 
rence, causing plaintiff impulsively, quickly, and involuntarily to exert a severe 
physical effort in an unusual and unpremeditated manner, which resulted in physical 
injury to the plaintiff, and that the physical injury above described was caused 
solely by such involuntary strain; that as a result of said injury, and solely as a 
result thereof, the plaintiff has been continuously disabled and unable to perform 
his duties as an engineer at his place of employment since November 7, 1935, and 
that he has been unable to perform any work for compensation or profit since that 
date, and is at present totally and presumably permanently disabled, all as a result 
of said injury; that within twenty days after the date of the injury notice of the 
same was given the defendant company by mailing formal notification thereof to 
its district manager in Atlanta, Ga., who acknowledged receipt thereof, forwarded 
blanks on which plaintiff was instructed to file a claim, and plaintiff filled out said 
blanks and returned them to the defendant company; that under the insurance 
contract the defendant is obligated to pay the plaintiff a monthly accident indemity 
of $50 during the period of total loss of time for a period not exceeding five years. 
and that six months have elapsed since the date of the injury, creating liability on 
the part of the defendant for six monthly payments totaling $300: that he has, both 
in person and through his attorneys, made demand on the defendant for the com- 
pensation provided by the policy, and that the defendant has unqualifiedly and 
in bad faith refused to pay the same, and that more than sixty days have elapsed 
since said injury and demand made. Judgment was prayed for $300 indemnity 
benefits, for penalty of 25 per cent. of the principal indemnity benefits, and for 
attorney’s fees in the sum of $125. 

The application for insurance was attached to and made a part of the insurance 
contract. A copy of the application attached to the petition contains, among other 
things, the following questions and answers: “4. What are your occupations? 
Fngineer. 5. What are all your duties in above occupations? Stationary—not firing. 
9. Have vou ever been insured in this company? No. 13. Are your habits of 
life correct and temperate, and are you in sound condition mentally and physically ? 
Yes. Is vour hearing or vision impaired? No. Have you ever had any infirmity, 
deformity, or disease? No. 14. Have you been disabled by either accident or 
illness, or received medical or surgical attention during the last five years? No. 
15. Do vou understand and agree that the right to recovery under any policy which 
may be issued upon the basis of this application shall be barred in the event that 
anv of the foregoing statements, material either to the acceptance of the risk or 
to the hazard assumed by the company, is false, or in the event that any of the 
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foregoing statements is false and made with intent to deceive, or that the insurance 
hereby applied for will not be in force until the delivery of the policy to you while 
you are in good health and free from all injury, and that the company is not 
bound by any knowledge of or statements made by or to any agent unless written 
hereon, and that you will pay the monthly premium of $1.65 in advance without 
notice? Yes.” 

The policy, a copy of which was attached to the petition, provided, among 
other things, that “This policy insures against the effects resulting directly and 
exclusively of all other causes, from bodily injury sustained during the life of this 
policy solely through external, violent and accidental means,” and that it was 
issued “In consideration of the policy fee of five dollars and the monthly premium 
of one and 65/100 dollars and of the statements in the application for this policy, 
a copy of which is endorsed hereon and made a part of this contract, does hereby 
insure James M. Mathews of Columbus, Ga., herein referred to as the insured, 
an engineer, stationary, not firing, by occupation, subject to all conditions and 
limitations hereinafter contained and endorsed hereon or attached thereto.” 

The defendant demurred generally to the petition on the grounds that no cause 
of action was set forth, and that it affirmatively appeared from the petition that 
the plaintiff was not entitled to any sum under the insurance contract. This demur- 
rer was subsequently overruled. The defendant also filed an answer denying the 
substantial allegations of the petition and by special plea, as amended, set up that 
the application for insurance contained false statements material to the acceptance 
of the risk and to the hazard assumed by the defendant, which false statements 
were unknown to the defendant and known to the plaintiff at the time the policy 
was issued, the same being the answers to questions 4, 5, 9, 13, and 14 of the 
application. 

On the trial of the case the evidence was substantially as follows: The plaintiff 
testified that on or about April 1, 1933, he obtained the policy sued on; that on 
November 7, 1935, he sustained an injury, that he was sent out to Rosemont with 
a couple of colored men to overhaul a well, that a pump with an electric motor 
was set back under the edge of a house on a base 2 x 12 about 3 feet long, that 
in order to remove the same it was necessary to “creen” it a little, and that when 
the others started “creening” it he saw the pump was going to fall and jumped 
and grabbed it and straightened it back up to keep it from falling over and injuring 
the pump, that “I was about 6 feet from the pump, and when I saw it was going 
to fall I sprang to support it. It was right then that I felt the pain in connection 
with the injury. It was in my right hip. At the time I threw my weight against 
the pump I couldn’t say positively what position I was in without getting up and 
showing them. I was setting right there on the steps, and when I saw it was going 
to fall I jumped up and throwed myself against it that way. I twisted myself and 
hurt my hip. According to my best judgment the pump and motor weighed 250 
pounds, * * * It happened in practically the twinkling of an eye. I did not have 
any time to plan my actions of supporting the pump. My purpose in jumping to 
support the pump was to keep it from falling to the ground and injuring it. I 
certainly did keep it from falling to the ground. My movements were not premedi- 
tated. I did not plan it [in] any degree.” (The plaintiff then detailed his disability 
and testified that the company refused to make payment. The defendant admitted 
that he had waited the required sixty days, after payment had been refused, before 
filing suit.) 

On cross-examination he testified: “The pump would not have struck me 
where I was sitting. I couldn’t have avoided the pump falling without catching 
it. Had I remained seated in my position I would not have been struck by the 
pump. When I saw the pump was going to fall I certainly did voluntarily remove 
myself from where I was sitting and ran and threw my weight against the pump. 
I certainly did do that. That is correct. I have never had occasion to throw 
my weight against a falling pump before. From the time I left the steps where 
I was sitting until the time I threw my weight against this pump I just ran 
forward and propped it up, and that is the way it was. From the time I left those 
steps until the time I actually got my shoulder or weight against that pump I 
didn’t slip. I didn’t make any slip. I didn’t fall down. My object in throwing 
my weight against that pump was to prevent it getting over, and that is just what 
I did. That is the way I intended it. When I left the steps with the intention of 
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throwing my weight against that pump, with the idea of bracing it, I did it just 
exactly as I intended doing it. There was no intention about my hurt from the 
time I left the steps until the time I actually stopped the falling pump. I didn't 
aim to get myself hurt. In so far as caring for the weight of the pump was 
concerned, preventing it from falling, it was just as I intended it. I have had 
no other accidents prior to the time I took out this insurance policy. At the time 
I took out this policy I did not have any trouble with my physical make up. I 
claimed I was in perfect, good physical condition. I had one defect. That was 
when I was fourteen years old. Some ribs broke loose in me while a school boy, 
but it never bothered me. It was not in an accident. It was an injury. When 
the ribs grew back together it growed my spine a little out of line. That condition 
was present when I made an application for this policy. My backbone never was 
stiff. The pulling loose of two of my ribs did not cause my backbone to become 
stiff. My backbone never was stiff any more than is natural. I have a curvature 
there of the spine. At the time I took out this policy I had a slight curvature 
of the spine. Prior to the time of the receipt of the injury I could move freely 
backward, forward and sideways in any direction. My back didn’t seem to be stiff 
any way at all. I had no trouble with it. There was a slight curvature there, so 
I have been told. I never did see it.” 

On redirect examination he testified: “In my act of leaping to support this 
motor I did not mean that I had time to plan that act. I did not mean that I 
thought the whole business out and then acted. I meant, when I said it was vol- 
untary, nothing in the world but when I jumped up, that was voluntary, standing 
on my feet, jumping up and catching that thing. I jumped up of my own will, 
but I had no time to plan the action. It was instantaneous. I was setting down 
on the end of a pair of steps, like as far as from here to the end of that table, 
and when they drug that motor out or tilted it over, tilted it over me and started 
pulling it out, just as they got the motor out from under, it creened over on them 
and the man underneath couldn’t hold it like a man could on the outside, and I 
saw it was coming at me and I jumped at it and held it up to keep the weight over 
I did not intend to place myself in that position.” 

On being recalled to the stand, the plaintiff further testified: “In April, 1933, 
this policy was issued to me by an agent named Joe Bryant. He is the one I had 
all my dealings with. I paid him my insurance from then on. He is the man that 
wrote out my application. He wrote it himself. At the time he wrote the applica- 
tion, at the time this application was made for this insurance, I advised Mr. Bryant 
of the condition in regard to the breaking of my ribs when I was fourteen years 
of age. I don’t know that I told him anything about my spine. I told him about 
me having ribs broke, and he asked me was I in good physical condition, and I 
told him yes. T told him the only thing that had been the matter with me was 
the ribs broke when I was a boy. I told him how old I was at that time. When 
I gave him that information I can’t say just what his reply was, but my remem- 
brance is he said that was all right, that I was a boy, and that was all right.” 

There was uncontradicted evidence from two or three medical experts that 
for some time prior to the injury the plaintiff had a curvature of the spine in the 
lower or dorsal region, and that in that part of the spine there was a fixation or 
rigidity. There was also uncontradicted opinionative evidence that in the condition 
of the plaintiff he was rendered less capable of performing the act he undertook. 
Two insurance agents testified that his condition, as described, made the risk more 
hazardous. The insurance policy, introduced in evidence, contained, in addition 
to the provisions shown in the exhibit attached to the petition, the following: “No 
statement made by the applicant for insurance not included herein shall avoid the 
policy or be used in any legal proceeding hereunder. No agent has authority to 
change this policy or to waive any of its provisions. No change in this policy shall 
be valid unless approved by an executive officer of the company and such approval 
be endorsed hereon.” The policy bore the printed signatures of its president and 
of its secretary, and recited that it was countersigned at Atlanta, Ga., on April 
1, 1933, by its “authorized representative,” Joe P. Bryant. . 

The jury returned a verdict in favor of the plaintiff for $300 principal, $75 
penalty, and $125 attorney’s fees, and judgment was entered accordingly. The 
defendant made a motion for new trial on the general grounds, and by amendment 
added several special grounds, those argued in the brief of counsel being referred 
to in the headnotes. The court overruled the motion, and the case was taken by 
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certiorari to the superior court, error being assigned on the judgment overruling 
the demurrer and the judgment overruling the motion for new trial. The judge 
of the superior court overruled the certiorari except as to the grounds complaining 
of the award of penalty and attorney’s fees. The petitioner in certiorari excepted. 
Swift, Pease, Davidson & Swinson, of Columbus, for plaintiff in error. 
McGee & Elliott, of Columbus, for defendant in error. 
Syllabus: Opinion by the Court. 


Sutton, Judge. 


[1] 1. Where an accident policy insures “against the effects resulting directly 
and exclusively of all other causes from bodily injury sustained” during the life 
of the policy “solely through external, violent and accidental means,” it is necessary, 
in an action thereon, to show that in the act which preceded the injury alleged to 
have been sustained by the plaintiff something unforeseen, unexpected, or unusual 
cae Fulton v. Metropolitan Casualty Ins. Co., 19 Ga.App. 127 (2), 91 S.E. 
228, ; 


[2] (a) “The rule which seems to reconcile the cases involving a construction 
of this, or a similar clause, in an accident policy of insurance, is: That when the 
facts show that no unforeseen, unexpected, unusual, unintentional, or involuntary 
muscular effort or exertion occurred in the doing of the act which preceded the 
injury, the injury cannot be regarded as resulting on accidental means ; but where 
the circumstances under which the injury was sustained were such as to call for 
a severe effort or exertion, in the course of which the assured may have been placed 
in a position where some unforeseen, unexpected, unusual, unintentional, or invol- 
untary movement produced a physical injury, it is a question of fact for the jury 
whether the injury was caused by such involuntary strain, in which case the means 
are accidental.” Fulton v. Metropolitan Casualty Ins. Co., supra. 

[3] (b) The petition in the present case alleges that the plaintiff instinctively 
leaped from steps, where he had been sitting, to assist in supporting a motor and 
pump, weighing 250 pounds, superimposed on a wooden base or platform but 
careening at the time, and while being held up above the ground by two others, 
and that the entire weight was thrown against him, and that because of the awkward 
position in which he was forced to place himself, with the descending weight of the 
pump and motor, he sustained a certain described hip injury solely by such invol- 
untary strain. The allegations were sufficient to make an issue for determination 
by the jury as to whether or not, after beginning the act of assisting in the support 
of the motor and pump, something “unforeseen, unexpected, or unusual” occurred 
which produced an involuntary strain on the part of the plaintiff and caused his 
injury by such accidental means. The petition set forth a cause of action, and the 
court did not err in overruling the general demurrer. 

[4-6] 2. The defendant set up a defense to the action that in the application, 
which was attached to and made a part of the insurance contract, the insured made 
false and material representations, in that to the question, “Are your habits of 
life correct and temperate and are you in sound condition mentally and physically ?” 
the insured answered, “Yes”; to the question, “Have you ever had any infirmity, 
deformity, or disease?” the insured answered, “No”; and that he was not entitled 
to recover for the further reason that his answer to question 15 conclusively shows 
that the right to recover would be barred in the event he made a false statement 
material either to the acceptance of the risk or to the hazard assumed by the com- 
pany or in the event it was made with intent to deceive, and that the policy was 
to be based on the answers made in the application. On the trial of the case the 
plaintiff admitted that, although he had a curvature of the spine, he did not so 
inform the agent who took the application, but he also testified that prior to the 
injury he could move freely backward, forward, and sideways in any direction, that 
his back did not seem to be stiff, and that he had had no trouble with it. There 
was opinionative evidence from several medical experts that he had a curvature 
in the lower or dorsal part of the spine of long duration, and had a fixation or 
rigidity in such portion of the spine, and that such condition rendered him less 
capable of performing the act which he undertook. Held: Conceding that the 
answers of the insured were not technically true, still the words “deformity” and 
“infirmity” in a warranty in an application for insurance must be reasonably inter- 
preted, and will not be so construed as to cover a defective conditon which is of 
no practical disability, but must be construed as meaning a deformity or infirmity 
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of a substantial nature, which apparently in some material degree impairs the 
physical condition and health of the insured and increases the likelihood of injury 
against which the insurer issues a policy, and which condition, if known, would 
probably cause the insurer to refuse the risk. Eastern District Piece Dye Works 
v. Travelers Ins. Co., 234 N.Y. 411, 138 N.E. 401, 26 A.L.R. 1505, and annotations. 
“The term ‘sound health,’ or ‘good health,’ used in a policy, means that the applicant 
has no grave impairment or serious disease, and is free from any ailment that 
seriously affects the general soundness and healthfulness of the system.” National 
Life & Accident Insurance Co. v. Smith, 34 Ga.App. 242 (1), 129 S.E. 113, 114. 
Such terms “must be considered, in an application for insurance, not in the light 
of scientific technical definitions, but in the light of the insured’s understanding in 
connection with which the terms are employed in the examination.” Northwestern 
Mut. Life Ins. Co. v. Wiggins, 9 Cir., 15 F.2d 646, 648. “The opinion of an expert 
witness is competent testimony to be weighed by the jury to aid them in coming 
to a correct conclusion; but such testimony is not so authoritative that the jury 
are bound to believe it and to be governed by it. The jury may deal with such 
testimony as they see fit, giving it credence or not.” Mitchell v. State, 6 Ga.App. 
534, 65 S.E. 326. Notwithstanding the testimony of the expert witnesses, the jury 
was authorized to find, in view of the testimony of the plaintiff as to the use of 
his spine, that the “deformity” or “infirmity” was not so substantial as to be 
material to the risk, and that in a legal sense his answers in the application were 
not false. Furthermore, under the evidence, the jury was authorized to find that 
after reaching and taking hold of the base or platform upon which the motor and 
pump were superimposed, and in attempting to assist others in supporting the 
weight, he sustained the injury complained of solely by accidental means, which 
caused him to undergo an involuntary strain after being forced into a position which 
he did not intend to assume. Fulton v. Metropolitan Casualty Ins. Co., supra; 
United States Mutual Accident Association v. Barry, 131 U.S. 100, 9 S.Ct. 755, 
33 L.Ed. 60. . 

[7] (a) Under the evidence, the jury was not authorized to find that the insur- 
ance company, in electing to have the question of liability determined by the court 
instead of making payment to the plaintiff, acted in bad faith, and the award of 
penalty and attorney’s fees was not authorized. 

[8, 9] (b) One ground of the motion for new trial is that the court erred in 
charging the jury, “I charge you, gentlemen, as a principle of law, in connection 
with the question of misrepresentation, the plaintiff contends that the company had 
notice of certain disabilities, which the company contends the plaintiff was suffering 
at the time the policy was issued. The plaintiff contends that the company knew 
about that and was therefore not misled. I charge you that notice to the agent 
of anv matter connected with the agency shall be notice to the principal,” it being 
contended that the charge authorized the jury to find that the defendant had notice 
of any disability which the plaintiff had at the time of the application, and was 
contrary to the stipulations in the policy and in the application, attached to and 
made a part of the insurance contract, that the answers were made a basis of the 
contract and plaintiff was estopped from contending that any false representation 
didi not mislead the defendant, and that the charge was erroneous because no waiver 
was pleaded. Held: The application being dated April 1, 1933, the plaintiff having 
testified that he secured the policy on or about that date, the policy having been 
introduced in evidence and showing on its face that it bore the printed signatures 
of its president and of its secretary, reciting that it was countersigned at Atlanta 
Ga., on April 1, 1933, the same date, by its “authorized representative,” Joe P. 
Bryant, and the presumption being that it was speaking the truth, the reasonable 
inference is that the agent had already been provided with the policy which was 
to be issued in his discretion, and was thereby vested with the power, not only of 
soliciting insurance, but of completing the entire contract and acting in all respects 
as the company itself might do, without any necessity for the agent tq send the 
policy to the company for approval, and, consequently, the agent’s waiver of any 
stipulation in the application or the policy would be that of the company and binding 
upon it. This ruling is controlled in principle by Union Central Life Insurance Co. 
v. Merrell, 52 Ga.App. 831, 184 S.E. 655, and the liability in such a case is recognized 
in New York Life Ins. Co. v. Patten, 151 Ga. 185, 187, 106 S.E. 183, 184, where 
it was said: “Where the agent is charged by the company with the duty of acquiring 
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knowledge for the company, or is clothed by the company with the actual or 
apparent authority to act for the company in the issuance of the policy, express 
limitations upon the power of such agent will not prevent the application of the 
general rule that knowledge of the agent as to matters within the general scope 
of his authority is the knowledge of the principal.” The objection that no waiver 
was pleaded is without merit, inasmuch as the defendant set up the defense of 
material misrepresentation, and no replication was necessary by the plaintiff, and 
he was entitled to meet such defense on the trial of the case by showing waiver. 
As applied to the facts of the present case, the charge of the court was not error 
for any reason assigned. 

[10] (c) Although the plaintiff may have informed the agent that he had had 
some ribs broken when a boy, the principal is not bound by any constructive 
knowledge as to “infirmity” or “deformity,” Wiley v. Rome Insurance Co., 12 
Ga.App. 186, 76 S.E. 1067; Penn Mutual Life Insurance Co. v. Blount, 165 Ga. 193, 
140 S.E. 496; but even if it be assumed that there was no waiver as to such condi- 
tion, recovery would not necessarily be denied, because the question of whether 
there was a material misrepresentation must be determined, as held in the second 
headnote above, by a consideration of whether or not such disability was a substan- 
tial one, in some material degree impairing the physical condition and health of the 
insured, and increasing the likelihood of injury against which the policy was issued. 

[11] (d) The ground of the motion for new trial that the court erred in 
permitting the plaintiff to testify that he informed the agent that he had had some 
ribs broken when a boy, and that the agent answered that that was all right, is 
controlled by the ruling in headnote 2(b). 

[12] (e) In the absence of a special written request, the court did not err in 
failing to charge verbatim the provisions of Code, §§ 56-820 and 56-821, it appear- 
ing that the court substantially charged the law on the issues made by the plead- 
ings and the evidence. 

{13] (£) The contention of the plaintiff in error that the court erred in fail- 
ing to charge the jury that to entitle the plaintiff to recover it must be shown that 
the injury sustained was “solely” through external, violent, and accidental means is 
without merit, inasmuch as the court informed the jury that the plaintiff alleged 
in his petition that he was injured solely through such means, and that it would 
be necessary for him to prove by a preponderance of the evidence the material 
allegations of his petition. 

{14] (g) The exception that the court erred in failing to charge the jury that 
the plaintiff must not only make out his case by a preponderance of the evidence, 
but that they must believe that it is true is without merit, the record showing that 
the court substantially charged the jury that the plaintiff must prove every material 
allegation by a preponderance of the evidence. 

3. The judgment of the superior court, in overruling the certiorari except as to 
the penalty and attorney’s fees, was not error. 

Judgment affimed. 

Stephens, P. J., and Felton, J., concur. 


SMITH v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 12121. 
Supreme Court of Georgia. Jan. 14, 1938. 
Rehearing Denied March 17, 1938. 
196 Southeastern Reporter 59. 
2. HIGHWAY. 


In action on accident policy for death of insured who was run over by 
truck when he attempted to grab hold of truck, whether insured was killed 
by being struck by motor vehicle while he was walking or standing on public 
highway within policy which provided for benefits if insured was struck by 
coming in physical contact with vehicle while insured was walking or standing 
on a public highway was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. NEGLIGENCE. 

Under accident policy providing for benefits if insured was struck by 
coming in physical contact with vehicle while insured was walking or standing 
on public highway, that insured might have been negligent in grabbing at 
truck which ran over him did not relieve insurer from liability where insured , 
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“missed it in some way and fell under the rear wheel” which then ran over 
his body and caused injuries from which he died, since under policy insured’s 
negligence was immaterial. 
(For other cases, see Insurance, Dec. Dig. § 451[1].) 
On Motion for Rehearing. 
4. CONSTRUCTION. 


Where it is manifest that it was intention of insurer that liability should 
attach only in given circumstances, law will uphold the contract according 
to its true intent and import. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. HIGHWAY. 


Under accident policy providing for benefits if insured was struck by 
coming in physical contact with vehicle while insured was walking or standing 
on public highway, if insured was standing or walking on public road and was 
struck and run over by truck while in such position, it was immaterial whether 
insured would have been injured if he had not grabbed for truck, where policy 
provided for benefits for injury or death effected solely by external, violent, 
and accidental means sustained in manner stated in policy and did not contain 
qualification that injury must have so happened exclusively and independently 
ef all other causes. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Error from Superior Court, Upson County; W. E. H. Searcy, Jr., Judge. 


Action by Classie Smith against the Life & Casualty Insurance Company 
ot Tennessee to recover on an accident policy and to be relieved from a release 
signed by plaintiff on ground that the release was obtained by fraud. The 
plaintiff assigned error on judgment of nonsuit, and writ of error was trans- 
mitted to the Court of Appeals, which transferred the case to the Supreme 
Ceurt. 

Reversed. 


_ An action was brought by Classie Smith, alleged beneficiary of an accident 
insurance policy issued on the life of her brother, Alfred Smith, who was 
killed on a public highway by a motor vehicle which he signaled to stop for 
him. The plaintiff sought the intervention of equity, because she had been 
induced to sign a release to the insurance company of liability to her under 
the policy, for the sum of $25, alleging that the release was obtained by fraud. 
She prayed that this release be surrendered and canceled, and that she have 
judgment for the amount of the policy; also for penalty and for attorney's 
fees. The policy contained the following provisions: “The Life and Casualty 
Insurance Company of Tennessee hereby insures the person named in said 
schedule against the result of bodily injuries received during the time this 
policy is in force, and effected solely by external, violent, and accidental 
means strictly in the manner hereafter stated, subject to all the provisions 
and limitations hereinafter contained, as follows: If the insured shall be struck 
by actually coming in physical contact with the vehicle itself, * * * which is 
being propelled by * * * gasoline, * * * while the insured is walking or 
standing on a public highway, * * * provided that in all cases referred to 
in this paragraph there shall be some external or visible injury on the said 
vehicle * * * of the collision or accident. * * * The premium charged in 
this policy has been adjusted to the liability assumed by placing therein various 
conditions, exceptions, and limitations; and it is the intention of the parties 
that each of these limitations, exceptions, and conditions are to be literally 
construed, that none of them are to be stricken out or ignored or disregarded 
mm its interpretation, either on the ground they are ambiguous or wholly or 
partially or substantially repugnant or for any other reason, but each is to be 
given its full and literal meaning, it being further understood by the parties 
that said premium will buy only such protection as the terms of the policy 
literally show. The burden of proof shall be upon the person suing to prove 
that the loss or injury is covered by this policy, and the burden of proof shall 
not be upon the company to show that the loss or injury was occasioned by 
an excepted cause, * * * The acceptance of this policy shall be everywhere 
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construed as incontrovertible evidence that it has been read, understood, and 
accepted by the insured and beneficiary.” 

Brady Raines, introduced by the plaintiff, testified: “I live on Davis Street 
in this county, Thomaston. On August 17, 1935, I was present at the time some- 
thing happened to Alfred Smith. I was on the truck. I was sitting on the 
right-hand side of the truck. The truck was hauling soil. I don’t know what 
road it was on, we were coming from the gravel pit. We were on a straight 
road. The public road goes by the gravel pit, coming on into Thomaston. 
Alfred Smith ran across the road, and waved us down, and before we could 
stop he grabbed the truck. 

“Q. Did he touch it? A. Yes, the body hit him; the body of the truck. 
The wheel then caught him and knocked him down, and ran over his body, 
along here [indicating]. He died from that accident. I did not see him after 
he was dead, but I saw him up at the hospital. J. C. Neal was on the truck 
with me. After that accident I saw signs on the truck body where the truck 
body had struck him. It was bent in the truck body, on that side. There was 
a dent in the body. He came out on the public road and stood there and 
reached for the truck, and the side struck him before we could stop. The 
side of the body extends out over the main chassis of the truck. There was a 
dent in the body of the truck. There was a dent in the side of the truck. 

“Cross-examination: Davis was driving the truck. He is dead. He has 
been dead a good while. This boy tried to jump on the truck on the other side 
o1 the road his house was on. I was on the right-hand side. He ran across 
the road on to the left side. He was next to the driver’s side. I was sitting in 
the middle of the seat; the other boy was on the other side. J. C. Neel and 
Cooter and I were all three on the seat. When he ran out he grabbed it. He 
did not exactly get hold of the truck with his hands. I don’t know whether he 
got his foot on the truck. I couldn’t see his foot. I saw him do that with his 
hands [demonstrating]. He grabbed the truck with his hands, on the side of 
the body, at the top. That was a dump truck. It has got a steel body. He was 
going to catch the iron body and pull up, I reckon; that was the way he 
grabbed the truck. He was catching at the side of it. There wasn’t any cab 
on the truck, just a seat. He was pretty close, close to the seat like. He was 
up near the front of the truck; yes, he was at the front like. After we ran 
over him we got down and tried to push the truck off him, and we couldn’t, 
and we had to crank up and back off, and then we took him and put him on 
the truck and brought him to town. We carried him to the hospital. After 
that we brought the truck back and told Mr. Rogers about it, and went back 
to hauling soil that day. I said the truck was made out of steel. There was 
a dent there on the side of the truck, over there on the other side of the body. 
I saw it. That was the first time I saw it. I had been riding on that truck a 
long time, about three or four months, I reckon. I have been working on it 
some time. The truck was moving at the time this man tried to climb on it. 
He was going to get on the truck for us to bring him to town. 
Alfred Smith said he had been” sick. I don’t know whether he 
had or not. I guess he was sick, the way he grabbed the 
truck. I don’t know what was the matter with him myself. He ran across the 
road and waved us down. He ran in front of the truck as we came along. The 
truck did not hit him as he went across the road; he grabbed the truck and 
missed it some way, and fell under the rear wheel; it was a double wheel. If 
he had not tried to grab the truck it would not have touched him. I don’t 
reckon it would. If he had not grabbed it, it would not have bothered him. 
He wasn’t inside the truck. He didn’t get inside of the truck until we put 
him on top. * * * Just like this is the body of the truck, and this is the corner 
here [indicating on corner of desk]. I was sitting here, and he reached up 
and grabbed it along here, on the edge, at the top of the truck, at the top 
ot the body. * * * The top of that truck is pretty high from the ground, at the 
place I said he grabbed. It is not quite as high as a tall man’s head.” 

The trial resulted in a nonsuit. The plaintiff assigned error on that judg- 
ment. The writ of error was transmitted to the Court of Appeals, which, 
after examination, transferred the case to this court. 


_ James R. Davis and James R. Davis, Jr., both of Thomaston, for plaintiff 
m= error, 
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Martin, Martin & Snow, of Macon, for defendant in error. 
Syllabus Opinion by the Court. 

Russett, Chief Justice. 

[1] 1. In view of the prayer for cancellation and the allegations of the 
petition in reference thereto, the Supreme Court has exclusive jurisdiction of 
the subject matter, and the Court of Appeals properly transmitted this writ 
of error to the Supreme Court. 

[2,3] 2. The evidence was sufficient to show that the insured was killed by 
being struck by a motor vehicle while he was walking or standing on a public high- 
way, within the terms of the policy. The fact that he may have been negligent in 
grabbing at the truck did not relieve the insurance company from _ liability 
where he “missed it in some way and fell under the rear wheel,” which then 
ran over his body and caused the injuries from which he died. Under the 
contract, the negligence of the insured was immaterial. The court erred in 
granting a nonsuit. 

Judgment reversed. 

All the Justices concur. 

On Motion for Rehearing. 

Russell, Chief Justice. 

In the motion for rehearing it is stated that in the original decision this 
court gratuitously ruled upon one question as to which of the parties were 
not in controversy in this court. It appearing that this point is well taken, 
the decision has been modified accordingly. 

[4,5] In the motion for rehearing only two cases are cited in support of the 
contention that the injury and death of the insured did not fall within the 
terms of the policy, viz., Yancy v. Aétna Life Ins. Co., 108 Ga. 349, 33 S.E. 
979; and Wheeler v. Fidelity & Casualty Co., 129 Ga. 237, 58 S.E. 709, 710. In 
the Yancy Case the policy was issued to the traveling salesman of a coal 
company, and provided that there should be no recovery in case the insured 
was injured while “walking or being on any railroad bridge or road-bed (rail- 
way employees excepted).” The insured was injured while walking upon the 
roadbed of a railroad company, but was not a railway employee. His duties as 
agent for the coal company required that he should go upon the tracks and 
roadbeds for the purpose of visiting coal dealers and for other purposes in 
connection with his coal business. So far as here material, the decision of 
this court was to the effect that the circumstances just stated did not make a 
plaintiff a railway employee within the meaning of the policy. We do not 
think the Yancy Case has any important bearing upon the question now pre- 
sented. The Wheeler Case covered accidental injury to the insured while 
riding upon any public conveyance propelled by steam, electricity, compressed 
air, or cable, and used in passenger service. Since the facts in the Wheeler 
Case are so very different from those in the case at bar, we infer that it was 
cited only because of the following statement in the decision: “Where it is 
manifest that it was the intention of the insurer that liability should attach 
only in given circumstances, the law will uphold the contract according to its 
true intent and import.” We are thoroughly in accord with this statement, 
but do not think it is contrary to what has been decided in the case at bar. 
The material portions of the policy in the instant case are shown in the pre- 
ceding statement of facts. The testimony of Brady Raines was the only evi- 
dence introduced as to the manner in which the insured came to his death. 
While the evidence of this witness may have been to some extent self-con- 
tradictory, it was yet sufficient to authorize the inference that the insured was 
walking or standing on a public highway, at the time he was struck and run 
over by the vehicle. While the witness did not testify in terms that the 
insured had his feet on the ground, this may be inferred from a consideration 
of the entire testimony. “He came out on the public road and stood there 
and reached for the truck, and the side struck him before we could stop. * * * 
When he ran out he grabbed it. He didn’t get hold of the truck with his hands. 

I don’t know whether he got his foot on the truck. I could not see his foot. 
: * * He was going to catch the iron body and pull up, I reckon; that was the 
way he grabbed the truck. He was catching at the side of it. * * * He reached 
up and grabbed it along here.” While the witness further testified that if 
the insured had not grabbed at the truck it would not have touched him, this 
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fact would not prevent a recovery under the terms of the policy. If the insured 
was either standing or walking on a public road and was struck and run over 
by the vehicle while in this position, it is immaterial whether he would have 
been touched or injured if he had not grabbed for the truck. For illustration, 
if, instead of grabbing at the vehicle, the insured had simply failed to keep 
a lookout, or had stumbled for any reason, or had negligently stepped either 
backward or forward in the path of the truck, with the result that he was 
struck and run over by such vehicle, it might be said in either of these circum- 
stances that the accident would not have happened except for such conduct 
of the insured; and yet neither of these occurrences would prevent a recovery, 
under the terms of the instant contract. It is equally immaterial that the 
insured would not have been struck or injured if he had not grabbed for the 
truck as shown by the evidence. The policy here provided insurance for 
injury or death effected solely by external, violent, and accidental means 
sustained in the manner stated in the contract, and did not contain the quali- 
fication found in some policies that the injury must have so happened “exclu- 
sively and independently” of all other causes (Pacific Mutual Life Ins. Co. 
v. Meldrim, 24 Ga.App. 487, 101 S.E. 305; Bell v. State Life Ins. Co., 24 Ga. 
App. 497, 101 S.E. 541); nor did it except injuries caused by the voluntary 
exposure or negligence of the insured. 1 C.J. 444-450. We cannot agree 
with counsel for the movant that the evidence did not make an issue as to 
whether the insured was killed by being struck and run over by a motor vehicle 
while he was walking or standing upon a public highway, or that the evidence 
was otherwise insufficient to present any issue for the jury as to whether the 
insured was killed in a manner contemplated by the policy. 
Rehearing denied. 


BOUVIER v. CRAFTSMAN INS. CO. 
Supreme Judicial Court of Massachusetts. Worcester. March 9, 1938. 
13 Northeastern Reporter (2d) 619. 
1. CONSTRUCTION. 
The policy and the application for insurance must be construed together. 
(For other cases, see Insurance, Dec. Dig. § 151[2].) 
2. AMBIGUITY. 


Where language of insurance contract is of doubtful meaning, every doubt is to 
be resolved against the insurer and in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. RENEWAL. 
The renewal of a life policy continues it in force without interruption. 
(For other cases, see Insurance, Dec. Dig. § 145f1].) 

7. PROOF OF LOSS. 

Under accident and health policy providing for indemnity for partial disability 
from date of accident or immediately following total disability, with provision that 
insurer should be given notice covering occurrence, extent, and loss for which 
claim was made, failure of insured to furnish proof of loss resulting from partial 
disability, in absence of waiver of requirement by insurer, was fatal to recovery, 
since such proof was a condition precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

8. CONTINUOUS DISABILITY. 


Under accident and health policy providing for indemnity for total disability 
resulting from accident, if such injuries, directly and independently of all other 
causes within 14 days after date of accident, wholly and continuously disabled 
insured from doing any duty of any occupation, and required treatment of a 
licensed physician, insured, who, after sustaining total disability for four months, 
suffered partial disability for three months, following which he was again totally 
disabled, could not recover for total disability for the last period, since such dis- 
ability did not begin within 14 days after date of the accident, nor was it “con- 
tinuous” within the policy. 


(For other cases, see Insurance, Dec. Dig. § 528.) 
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9. CONTINUOUS DISABILITY. } 

Under accident and health policy providing for indemnity for injuries directly 
and independently of all other causes disabling insured from doing any duty of any 
occupation within 14 days after date of accident and requiring treatment of physi- 
cian, the lack of continuity of total disability from date of accident is fatal to 
recovery of indemnity for total disability for a second period of such disability 
following thereafter. 


(For other cases, see Insurance, Dec. Dig. § 528.) 


Exceptions from Superior Court, Worcester County; Broadhurst, Judge. 

Action to recover disability benefits under a policy of insurance by Henry 
Bouvier against Craftsman Insurance Company. From a finding for the plaintiff 
for $598.58 in the superior court, defendant brings exceptions. 

Exceptions sustained, and judgment entered for the plaintiff in the sum of 
$286, 


Jablonski & Siarkiewicz, of Worcester, for plaintiff. 

C. C. Milton and S. B. Milton, both of Worcester, for defendant. 

Firip, Justice. 

This is an action of contract to recover disability benefits under a policy of 
insurance issued by the defendant to the plaintiff, dated November 21, 1932. The 
case was referred to an auditor whose findings of fact were to be final. In his 
report the auditor found that the plaintiff sustained injuries, such as are described 
in the policy, at 4 p. m., Eastern Standard Time, on February 1, 1933, and made 
findings with respect to damages in the event that the plaintiff is entitled to recover 
in this action. Both the plaintiff and the defendant moved for judgment on the 
report. The judge ruled that “the policy declared on was in effect when the plain- 
tiff was injured” and that “the plaintiff is entitled to recover the sum of the several 
amounts found by the auditor to be payable for all the periods of total and partial 
disability suffered by plaintiff and for hospitalization and medical attendance,” and 
found for the plaintiff in the sum of $598.58—being $505 and interest from the date 
of the writ. The defendant excepted. 

The contentions of the defendant are (a) that the plaintiff cannot recover in 
this action for the reason that the policy was not in effect when he was injured 
and (b) that even if the plaintiff can recover in this action the amount of the finding 
in his favor was excessive. 

First. The policy was in effect when the plaintiff was injured at 4 p. m., 
Eastern Standard Time, on February 1, 1933. 

The policy was issued to the plaintiff on November 21, 1932, and is so dated, 
and the plaintiff paid the initial premium. No other premium has ever been offered, 
tendered or paid by the plaintiff to the defendant upon the policy. The policy 
contains the following provision: “This policy is issued in consideration of the 
statements, agreements and warranties contained in the application, a copy of which 
is endorsed hereon or attached hereto, and hereby made a part of this contract, 
and of the payment of an initial premium of $11.70 which will carry the insurance 
hereunder from the date of the policy until February 1st, 1933 and may, with the 
consent of the Company, be renewed annually, semi-annually, or quarterly on any 
premium due date, by the payment in advance of an annual, semi-annual or quar- 
terly premium.” The policy contains also a provision that “If default be made 
in the payment of the agreed premium for this policy, the subsequent acceptance 
of a premium by the Company or by any of its duly authorized agents shall 
reinstate the policy, but only to cover accidental injury thereafter sustained and 
such sickness as may begin more than ten days after the date of such acceptance.” 
And the policy provides that “This policy shall take effect at twelve o’clock noon, 
standard time, of the place where the Insured resides, on the day the policy is 
dated.” The application, a copy of which is attached to the policy, provides that 
“the next premium” will “be due” February 1, 1933. ss 

[1-4] The policy and the application must be construed together. Adamaits 
v. Metropolitan Life Ins. Co., Mass., 3 N.E. 2d 833. Where the language 1s 0! 
doubtful meaning every doubt is to be resolved against the insurer and in favor 
of the insured. Edward Rose Co. v. Globe & Rutgers Fire Ins. Co., 262 Mass, 
469, 473, 160 N.E. 306. It “may be assumed, * * * that the preposition until, 
like ‘from,’ or ‘between,’ generally excludes the day to which it relates,” but “such 
general rules of construction must yield to the intention of the parties, apparent 
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upon the face of the whole instrument, as applied to the subject matter.” Kendall 
v. Kingsley, 120 Mass. 94, 95. See, also, Atkins vy. Boylston Fire & Marine Ins. 
Co., 5 Metc. 439, 39 Am.Dec. 692; Chamberlain & Burnham, Inc. v. Cohn, 261 Mass. 
322, 326, 158 N.E. 846. Similarly “fractions of a day will be disregarded unless 
special circumstances or clear ‘expression of intent to the contrary appears.” Loza 
v. Osmola, 279 Mass. 220, 222, 181 N.E. 125. 

[5, 6] Though the policy provides that the initial premium “will carry the 
insurance * * * until February Ist 1933,” there are indications on the face of the 
policy, including the application, that the parties intended that no part of February 
1, 1933, should be excluded from the period for which the initial premium would 
carry the insurance. 

The provision for renewal “on any premium due date,” coupled with the fixing 
of the date on which “the next premium” will “be due” as February 1, 1933, 
imports that the insured, with the consent of the insurer, could have obtained a 
renewal of the policy continuing it in full operation—as distinguished from a 
reinstatement of the policy for the future only—by the payment of a premium on 
February 1, 1933. And, in the absence of any indication to the contrary, the insured 
would have the entire calendar day of February 1, 1933, in which to make such 
payment. There is no such indication in the policy unless it is to be found in the 
provision that the policy took effect at noon “on the day the policy is dated.” 
With respect to the computation of time under a policy containing a similar provi- 
sion, noon has been referred to as the “dawn of the insurance day.” Corey v. 
National Ben Franklin Fire Ins. Co., 284 Mass. 283, 287, 187 N.E. 542. Compare, 
however, Walker v. John Hancock Mutual Life Ins. Co., 167 Mass. 188, 45 N.E. 
89. But we think it would be a strained construction—unfavorable to the insured 
—of the provision in the policy, fixing February 1, 1933, without limitation, as the 
day on which the next premium would be due, to hold that this premium must 
be paid before noon of that day in order to renew the policy. Indeed, if noon 
is regarded as the “dawn of the insurance day,” noon on February 1, 1933, would 
be the beginning of the day on which the next premium would become due, which 
would not expire until noon on February 2, 1933. We do not, however, intimate 
that this would be a correct construction. 

The language of the provision for renewal of the policy imports also that the 
initial premium carried insurance through the next premium due date. Renewal 
cculd be obtained with the consent of the insurer “on any premium due date” by 
a payment of the next premium “in advance.” Whether or not the language 
imports that payment may be made before the next premium due date, clearly 
payment before that date is not required. And though payment “in advance” 
conceivably might include payment on the first day of the next quarter or other 
period, it more naturally means payment before that period begins. Since payment 
“in advance” can be made on the “premium due date” it follows that this day 
—the entire day of February 1, 1933—is included within the period covered by 
the initial premium. This construction of the language is in conformity with the 
principle that renewal of the policy continues it in force without interruption. 
Doubtless the parties might have agreed that such a result would follow from a 
payment of the next premium after the expiration of the period covered by the 
initial premium by giving to such payment retroactive effect. But a construction 
of the language actually used, whereby the “premium due date” would be excluded 
from the period covered by the initial premium and continuance of the policy in 
force without interruption would depend upon a retroactive effect of the payment 
of the next premium, would leave the insured in a position where, though he 
complied strictly with the requirements for renewal of the policy, he would be 
without protection after the expiration of the period covered by the initial payment 
until he paid the next premium. We think that an interpretation is not to be 
given to the policy which would require the insured to pay the next premium before 
its due date, or even before noon of that day, to secure such protection. See Isaacs 
v. Royal Ins. Co., L.R. 5 Ex. 296. 

Second. The amount of the finding for the plaintiff was excessive ¥ 

The policy provides for indemnity for total disability resulting from accident, 
partial disability so resulting, and an extra indemnity for necessary confinement 
in a hospital during total disability. 


The auditor found that “Because of the accident the plaintiff was totally 
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disabled from 4:00 P. M. Eastern Standard Time on February 1, 1933 to June 
1, 1933, was confined to the Worcester City Hospital from shortly after 4:00 P.M. 
on February 1, 1933 to March 16, 1933, was partially disabled from June 1, 1933 
i) September 12, 1933, and was again totally disabled from September 12, 1933 
to November 7, 1933, being confined to Worcester City Hospital from September 
‘2, 1933 to September 19, 1933,” and summarized the “possible payments” to the 
plaintiff under the policy as follows: “February Ist to June Ist—Total disability 
$240.00. February Ist to March 16th—Hospitalization 46.00 June Ist to Septem- 
bre 12th—Partial disability 102.00 September 12th to November 7th—Total dis- 
ability 110.00 September 12th to September 19th—Hospitalization 7.00,” aggregating 
$505. 

1. The defendant makes no contention that, if the policy was in force at the 
time of the injury, the plaintiff is not entitled to recover indemnity for total dis- 
ability from February 1, 1933, to June 1, 1933, and hospitalization from February 
1, 1933, to March 16, 1933, aggregating $286. 

2. The plaintiff is not entitled to recover indemnity for partial disability from 
June 1, 1933, to September 12, 1933. 

The provision in the policy for partial disability resulting from accident provides 
for indemnity if “such injuries” as are described in the policy “directly and 
independently of all other causes, shall from the date of the accident, or imme- 
diately following total disability, continuously disable the Insured and prevent him 
from performing the majority of the duties pertaining to any occupation, and shall, 
require, and the Insured shall have, continuous, frequent, regular and_ personal 
attendance and treatment of a licensed physician other than himself.” The policy 
provides for “written notice” to the insurer “of injury * * * on which claim may 
be based” and for “filing proofs of loss” on forms which the insurer “will furnish 
to the claimant” or, if “forms are not so furnished within fifteen days after the 
receipt of such notice” for “written proof covering the occurrence, character and 
extent of the loss for which claim is made.” The policy provides also that 
“Affirmative proof of loss must be furnished to the Company * * * in case of 
claim for loss of time from disability within ninety days after the termination 
of the period for. which the Company is liable, and in case of claim for any other 
loss, within ninety days after the date of such loss” and that “No action at law 
or in equity shall be brought to recover on this policy prior to the expiration of 
sixty days after proof of loss has been filed in accordance with the requirements 
of this policy.” 

The auditor found that immediately following the plaintiff’s total disability 
from February 1, 1933, to June 1, 1933, “from June 1, 1933 to September 12, 1933 
the plaintiff was continuously disabled and prevented from performing the majority 
of the duties pertaining to his occupation. No proof of this fact was ever furnished 
to the defendant. During this period he was attended and treated by a licensed 
physician other than himself on July 31, 1933, August 31, 1933 and September 8, 
1933, of which the defendant had notice on September 25, 1933,” through a letter 
from the plaintiff's attending physician. This letter contained, in addition to 
this statement of the times he attended and treated the plaintiff, a statement that 
the plaintiff “was referred to the Worcester City Hospital on or about September 
13th,” a description of the treatment which the plaintiff received there and a state- 
ment that he was discharged ahout September 18 or 19. “This was the last notice 
of any kind received by the defendant, nor, were any blanks thereafter sent by 
the defendant to the plaintiff.” The auditor found also that the plaintiff had given 
written notice to the defendant of the injuries sustained by him, filed on February 
11, 1933, a “preliminary claim blank” furnished by the defendant, and filed on 
September 13, 1933, “a final blank which was properly filled out and signed by the 
plaintiff and attending physician * * * claiming total disability from February 1, 
1933 to June 1, 1933,” but “No partial disability was ever claimed.” 

[7] The failure of the plaintiff to furnish proof of loss resulting from partial 
disability after June 1, 1933, is fatal to recovery of indemnity for such disability. 
The requirement in the policy for “proof of loss” is applicable to such loss as 
“loss of time from disability.” Furnishing such proof was, under the language 
of the policy, a condition precedent to recovery. Maskas v. North American 
Accident Ins. Co., 279 Mass. 523, 525, 527, 528, 181 N.E. 750. See, also, Chauncey 
v. Roval Ins. Co., Ltd., 275 Mass. 243, 245, 175 N.E. 638. On the findings of the 
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auditor such proof was not furnished. Neither the proof furnished of loss result- 
ing from total disability prior to June 1, 1933, nor the later letter of the plaintiff’s 
attending physician constituted such proof or—at least in the absence, as here, 
of any claim for loss resulting from partial disability after June 1, 1933—required 
the defendant to take any steps to obtain further proof of loss or to treat the 
proof of loss furnished as compliance with the provisions of the policy so far 
as partial disability after June 1, 1933, is concerned. And there is no finding in 
the auditor’s report of waiver by the defendant of the requirement for proof of 
loss or of any excuse for noncompliance by the plaintiff with this requirement, 
nor are there any subsidiary findings warranting an inference of such waiver 
or excuse, 

Whether the plaintiff is precluded from recovery of indemnity for partial dis- 
ability on the ground that he has failed to prove that he had “continuous, frequent, 
regular and personal attendance and treatment of a licensed physician other than 
himself” between June 1, 1933, and September 12, 1933, as would be required 
to establish his right to indemnity for partial disability during that period need 
not be decided. 

3. The plaintiff is not entitled to recover indemnity for total disability from 
September 12, 1933, to November 7, 1933, or for hospitalization from September 
12, 1933, to September 19, 1933. 

The provision in the policy for total disability resulting from accident provides 
for indemnity if “such injuries” as are described in the policy “directly and 
independently of all other causes, shall, within fourteen days after the date of 
the accident, wholly and continuously disable and prevent the Insured from doing 
any and every duty of any occupation, and shall require, and the Insured shall have, 
continuous, frequent, regular and personal attendance and treatment of a licensed 
physician other than himself.” 

The auditor found that “From September 12, 1933 to November 7, 1933, the 
plaintiff was totally disabled, and for the first eight days thereof from September 
12th to September 19th was confined to the hospital. During those eight days he 
had continuous, frequent, regular and personal attendance and treatment of a 
licensed physician other than himself. Also he had such medical treatment on 
September 26th, October 3rd, October 10th, October 17th and November 7, 1933.” 

[8, 9] The total disability described in this finding of the auditor does not fall 
within the terms of the policy. Considered apart from the prior total disability 
it did not begin “within fourteen days after the date of the accident.” And if it 
is considered with the prior total disability the insured was not “continuously” 
disabled within the meaning of the policy, because of the intervening period from 
June 1, 1933, to September 12, 1933, of merely partial disability. Whatever would 
be the effect of a merely temporary change in the condition of the insured the 
specific finding of partial disability for an intervening period of over three months 
precludes a finding that the total disability of the insured was continuous. The 
lack of continuity of total disab‘lity is fatal to recovery of indemnitv for total 
disability for the second period of such disability. See Wrobel v. General Accident 
Fire & Life Assurance Corp., Ltd., 288 Mass. 206, 209, 210, 192 N.E. 498. And since 
the provision in the policy for extra indemnity for hospitalization applies only 
“during total disability for which the monthly indemnity is payable” there can he 
no recovery of indemnity for hospitalization from September 12, 1933, to September 
19, 1933. 

Interest prior to the date of the writ was waived. 

It follows that the exceptions must he sustained and judgment entered for the 
plaintiff in the sum of $286, with interest from the date of the writ. 

So ordered. 


LUSTENBERGER v. BOSTON CASUALTY CO. (two cases). . 
Supreme Judicial Court of Massachusetts. Suffolk. March 30, 1938. 
14 Northeastern Reporter (2d) 148. 
2. CONSTRUCTION. ; 
The terms of an insurance policy are to be given a reasonable construction, 
and each party is entitled to have the contract interpreted according to the 
words used. 
(For other cases, see Insurance, Dec. Dig. § 146]1].) 
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3. AMBIGUITY. 


In construing a policy of insurance, every doubt is to be resolved against 
the insurer and in favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. MEDICAL ATTENTION. 


. In action on accident policy which provided monthly indemnity for period 
in which injury wholly and continuously disabled insured from performing 
each duty of his occupation, during which insured “shall also be under regular 
care of * * * physician,” and also provided that compliance with all provisions 
of the policy was condition precedent to recovery thereon, insured was required 
tc show the requisite disability and also that he was under regular care of 
physician during period for which indemnity was sought. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. MEDICAL ATTENTION. 

_ In construing a clause of an accident policy which provided monthly indem- 
nity for period in which injury wholly and continuously disabled insured from 
performing each occupational duty, during which insured “shall also be under 
regular care og * + * physician,” the words of the clause were required to be 
given their natural meaning. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

56. CARE OF PHYSICIAN. | 

_ _ In action on accident policy to recover indemnity for period during which 
injured insured was under “care” of physician, the word “care” imported charge, 
oversight, watchful regard, and attention. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

7. DEFINITION OF REGULAR. 

The word “regular,” when used as an adjective in an insurance policy, 
varies considerably in meaning, depending upon the noun which it is meant 
to qualify. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8. MEDICAL TREATMENT. : 

In action on accident policy to recover indemnity for period in which 
insured was “under regular care” of physician, as result of injury, where 
physician had told insured that further medical treatment was useless and 
instructed insured to continue to massage his injured hand, which insured 
did, insured was not “under regular care” of physician while merely following 
the instructions so far as to be entitled to indemnity. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

9. CARE OF PHYSICIAN. ; : ; : 

Where accident policy provided for indemnity during period in which 
insured was disabled and “under regular care” of physician, and from July 
18 to April 24 insured’s only medical attendance was on October 1, 12, and 
26, and from April 23, 1935, to August 24, 1936, and insured was attended only 
on April 16, 1936, at which time no treatment was given, insured was not 
“ynder regular care” of physician so as to be entitled to indemnity. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

10. CARE OF PHYSICIAN. ; 

A provision in an accident policy which required, as a condition precedent 
to recovery of indemnity, that insured, during period for which indemnity 
was sought, was under regular care of physician, was not unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Exceptions from Superior Court, Suffolk County; Greenhalge, Judge. 

Two separate actions by Armand E. Lustenberger against the Boston 
Casualty Company, on a contract of insurance issued by defendant. The 
court found for plaintiff for $822.62 and $1,402.25, and defendant brings excep- 
tions. 

Exceptions sustained and judgments entered for defendant. 

C. H. Gilmore and R. P. Baker, both of Attleboro, for plaintiff. 
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W. J. Bannan and R. W. McEnaney, both of Waltham, for defendant. 

Cox, Justice. 

The plaintiff seeks to recover, in two actions, certain monthly indem- 
nities under an accident insurance policy issued by the defendant. The 
consolidated bill of exceptions recites that, in the first action, the installments 
alleged to be due are for the period between July 18, 1934, and April 24, 1935, 
and in the second action, for a period extending from April 23, 1935, to and 
including August 24, 1936. The amount of accident indemnity payable is 
$80 a month, and the premium is $7.50 payable quarterly. Paragraph A of 
Part II of the policy reads as follows: “Total Loss of Time. If injury such 
as is before described shall within ten days after the occurrence of the acciden- 
tal event wholly and continuously disable the Insured from performing each 
and every duty pertaining to his occupation, the Company will pay said 
Accident Indemnity for such period, not exceeding five years, as the Insured 
shall be so disabled and during which he shall also be under the regular care 
of a legally qualified physician or surgeon other than himself.” It is provided 
by Part VIII of the policy that “Compliance on the part of the Insured and 
beneficiary with all the provisions of this policy is a condition precedent to 
recovery hereunder and any failure in this respect shall forfeit to the Com- 
pany all right to any indemnity. No provision of the charter or by-laws of the 
Company not included herein shall avoid the policy or be used in evidence in 
any legal proceeding thereunder.” 

The injury, which was sustained on January 24, 1934, is permanent and 
“wholly and continuously disable[s] the insured from performing each and 
every duty pertaining to his occupation.” He received treatment at a hospital 
and was attended by a physician for some period of time after he left the 
hospital. “There is nothing further that surgical or medical aid can do to 
remove said disability or improve his condition.” On May 10, 1934, the wound 
had healed, and on or about that date the physician informed the plaintiff 
that there was nothing further that medical or surgical treatment could do 
for him to improve the injured hand, wrist and arm. The physician advised 
him at that time to massage the hand, wrist and arm and to rub it with olive 
oil. It could have been found on the evidence that nothing was said by the 
physician as to the length of time that massage should continue, but that the 
plaintiff had followed the physician’s instructions and had continued the mas- 
sage at his home ever since May 10, 1934. Under the terms of the policy the 
next premium following the injury was payable on March 22, 1934. This 
was paid by the plaintiff’s employer and received by the defendant on May 
31, 1934. No premium payments have been made since that date. 

The plaintiff brought an action against the defendant in the Municipal 
Court of the City of Boston for the recovery of monthly indemnities under the 
policy for the months of April, May, and June, 1934, and judgment was entered 
and execution issued in favor of the plaintiff in the sum of $240 and costs. 
In that action the defendant requested certain rulings, two of which were: 
“5. The plaintiff is not entitled to recover unless the policy is kept in force by 
payment of its stipulated premiums. 6. In order to entitle the plaintiff to 
recover the monthly indemnities the premiums called for under the policy 
must be paid in advance with the terms set forth, and failure to continue 
such payments will relieve the company from liability for further monthly 
indemnities.” These requests were denied, and their denial was upheld by the 
Appellate Division. The ultimate decision was in favor of the plaintiff. No 
further appeal was taken by the defendant. 

At the trial in the Superior Court the only issues raised in defence were 
(1) whether the plaintiff was wholly and continuously disabled, during the 
periods for which indemnity payments were sought, from performing each 
and every duty pertaining to his occupation; (2) the construction and inter- 
pretation of the provision requiring the care of a physician, involving (a) 
whether the plaintiff was under such care during the periods covered by 
these actions or any portion thereof; (b) if the plaintiff’s disability was beyond 
aid by medical or surgical care, whether such care is a condition precedent to 
recovery; and (3) whether payment of premiums due under the policy sub- 
sequent to the date of the plaintiff’s injury and cause of his disability is a 
condition precedent to his recovery. 
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[1] The trial judge in the cases at bar found that in the trial in the 
Municipal Court the defendant “raised most of the defenses relied upon here 
as appears from the record which is a part of the record in this case” and 
ruled that “so far as the defenses now asserted by the defendant were involved 
in that suit and determined by the judgment entered in it, the defendant 
cannot now avail itself of them and that they are not before me. In these 
cases the real question which the defendant seeks to raise and which under 
the above ruling is still open to it, is as to the construction of the clause of 
the contract entitled ‘Part II. A. Total Loss of Time.” From this we think 
it is clear that the judge ruled that the question of the nonpayment of premiums 
after May 31, 1934, was foreclosed by the judgment in the Municipal Court and 
was not open by way of defence in the cases tried in the Superior Court. No 
exception was taken to this ruling. Rule 72 of the Superior Court (1932). 
No question is properly before us as to its correctness and it constitutes the 
law of the case in respect to the issue so determined. Murphy v. Hanright. 
238 Mass. 200, 203, 130 N.E. 204; Glines v. Berry Box & Package Co., Inc., 
248 Mass. 518, 519, 520, 143 N.E. 344. See Brand v. Suburban Land Co., Inc., 
Mass., 12 N.E.2d 737. 

The trial judge also found that at the time the action was tried in the Munic- 
ipal Court there had been a complete surgical recovery, and that a finding was 
made by the judge of that court that the plaintiff was not then under the 
care of a physician or surgeon, “as services of that character can no longer be 
oi the slightest assistance to him in facilitating his recovery. His injury is 
permanent in character, and if his condition improves at all, it will be due to 
the healing force of nature alone.” From the bill of exceptions, however, it 
appears that upon a recommittal of the case in the Municipal Court by the 
Appellate Division to the trial judge the latter found in his supplemental report 
that “the plaintiff was under the regular care of a legally qualified physician 
other than himself during the months of April, May and June, 1934.” The 
judge of the Superior Court found further that “during the period covered by * * * 
[the first action, that is, between July 18, 1934, and April 24, 1935] a chip of bone 
worked its way to the surface and for its removal and subsequent treatment 
of the wound visits were made to a legally qualified surgeon on October 1, 
12 and 26, 1934 and subsequent to that time the plaintiff has seen the surgeon 
on April 16, 1936, September 23, 1936, January 9, 1937 and April 14, 1937. I 
understood the doctor to say that these visits, at which no treatment was 
given, were for the purpose of observation. In view of the previous appearance 
of a bone splinter and that apart from such a possibility, there was no occasion 
for them. I have no reason to doubt, however, that they were all made in good 
faith and for the purpose indicated * * * it seems to me that so long as a 
patient is under the active observation of his physician as a precaution against 
a possible physical condition of which the accident insured against was the 
approximate cause, and such observation is continued in good faith, it is not 
an unreasonable precaution and falls within the terms of the provision of the 
policy already quoted, and I so find and rule. How long it may properly be 
continued and whether or not the provision should be held to extend to per- 
manent injury so far healed as to no longer require attention or observation, 
I do not find to be questions before me for decision.” The findings were for 
the plaintiff in both actions for the entire periods as claimed. The defendant 
easonably filed a motion in each action that judgment be entered for the defend- 
ant. Both motions were denied and the defendant seasonably claimed exceptions 

[2,3] The terms of an insurance policy are to be given a reasonable con- 
struction, Each party is entitled to have the contract interpreted according 
to the words used. The principle is fully recognized that, in construing a policy 
of insurance, every doubt is to be resolved against the insurer and in favor of 
the insured. Edward Rose Co. v. Globe & Rutgers Fire Ins. Co., 262 Mass. 469, 
473, 160 N.E. 306. 

[4,5] We think it is clear that the plaintiff, in order to recover, must show 
net only that his injury wholly and continuously disabled him from performing 
each and every duty pertaining to his occupation but also that during the period 
for which he seeks indemnity payments, “he shall also be under the regular 
care of a legally qualified physician or surgeon other than himself.” The words 
of the clause of the policy which are in question should be given their natural 
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meaning. Oakes v. Manufacturers’ Fire & Marine Ins. Co., 131 Mass. 164. 
Somewhat similar provisions in insurance policies have been held valid. Dolan 
y. Court Good Samaritan, 128 Mass. 437; Rocci v. Massachusetts Accident Co., 
222 Mass. 336, 110 N.E. 972, Ann.Cas.1918C, 529; Provident Life & Accident 
Ins. Co. v. Harris, 234 Ky. 358, 28 S.W.2d 40; State v. Trimble, 334 Mo. 920, 
68 S.W.2d 685; Equitable Life Assurance Society of United States v. Burns, 
254 Ky. 487, 71 S.W.2d 1009. 

[6] The word “care” imports charge, oversight. watchful regard and attention 
See Hewey v. Metropolitan Life Ins. Co., 100 Me. 523, 528, 62 A. 600, and see 
Bryant v. Metropolitan Life Ins. Co., 147 N.C. 181, 60 S.E. 983, where it is said 
that one who entrusts his case to a physician for regular and continuous treatment, 
thereby comes under the care of the physician. See, also, Great Northern Casualty 
Co. v. McCollough, 96 Ind.App. 506, 174 N.E. 103, where one was held to be under 
the “professional care and regular attendance” of a physician who, while away 
from her home for four weeks, followed the instructions of her physician as to 
what she should do and “how she should move and exercise her [injured] wrist.” 

[7] The policy in the cases at bar, however, requires that the care shall be 
“regular.” The word “regular” when used as an adjective occurs in a wide variety 
of phrases, and the meanings given for the term vary considerably, depending upon 
the noun which it is meant to qualify. Commonwealth v. People’s Express Co., 
201 Mass. 564, 582, 88 N.E. 420, 131 Am.St.Rep. 416; Wilson v. Gray, 127 Mass. 
98; Chase v. Philadelphia & Reading Railroad Co., 135 Mass. 347; Moloney v. 
Selectmen of Milford, 253 Mass. 400, 149 N.E. 317; Board of Street Commissioners 
of Hagerstown v. Williams, 96 Md. 232, 237, 53 A. 923; Palle v. Industrial Commis- 
sion of Utah, 79 Utah, 47, 7 P.2d 284, 81 A.L.R. 1222; Barlow v. Shawnee Invest- 
ment Co., 229 Mo.App. 51, 48 S.W.2d 35. See Rocci v. Massachusetts Accident 
Co., 222 Mass. 336, 344, 110 N.E. 972, Ann.Cas.1918C, 529; Id., 226 Mass. 545, 116 
N.E. 477. 


[8] In the cases at bar, there was evidence that the physician who had attended 
the plaintiff informed him, on or about May 10, 1934, that there was nothing 
further that medical or surgical treatment could do to improve the hand, wrist 
or arm. The physician “advised him at that time to massage the hand, wrist or 
arm and to rub it with olive oil.” “I don’t think I told him when to stop. I 
simply told him to massage his hand and soak it in hot water and use it in those 
things that he was able to use it without discomfort. I don’t think I told him to 
do that for two months or any particular length of time. In my own mind I didn’t 
think he would continue more than the length of time when it would seem of some 
use to him, which was ordinarily a matter of two or three months.” While it 
is true that the plaintiff testified that he had followed the physician’s instructions 
and had massaged his hand, wrist and arm and “rubbed them with olive oil at 
his home ever since,” yet we do not think it could be found on this record that the 
plaintiff was “under the regular care” of a physician merely because he followed 
these instructions and continued the massage treatment. Hewey v. Metropolitan 
Life Ins. Co., 100 Me. 523, 528, 62 A. 600. See Haggerty’s Case, Mass., 11 N.E.2d 
583. A finding was required, if not in fact made, that there was a definite termina- 
tion of the care of the physician on May 10, 1934. 

It is clear that the “regular care” which is required by the clause in question, 
by necessary construction, relates to the injury for the results of which indemnity 
is sought. It is not difficult to think of injuries which “wholly and continuously 
disable” a person and which well may require such “regular care” for long periods 
of time. In an appropriate case the burden imposed on the insurer by the policy 
may be a heavy one. In other cases, the severity of the injury may seem to bear 
heavily on the insured, if the nature of the injury itself calls for “regular care” 
tor omy a comparatively short space of time. We think the term connotes conti- 
nuity, although it may be impossible to limit it as to precise intervals of time. A 
person seriously ill with pneumonia may require regular care several times a day, 
at least until the crisis of the disease has passed, while a person whose appendix 
has been removed may require such care only at much longer intervals. The 
required care and its regularity must of necessity depend upon the nature of the 
injury or illness and the progress of the patient. 

[9, 10] We do not think that on this record the plaintiff is shown to have been 
under the regular care of a physician within the meaning of those words as used 
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in the policy of insurance. The plaintiff seeks to recover benefits in the first case 
for the period between July 18, 1934, and April 24, 1935 and the only medical 
attendance during this period was on October 1, 12 and 26, 1934. The period 
covered by the second case is from April 23, 1935, to August 24, 1936, and only 
once in those sixteen months, that is, on April 16, 1936, which was eighteen 
months after the last visit, did the plaintiff see a physician, at which time no treat- 
ment was given. On May 10, 1934, there appeared to be no occasion for further 
care and in fact there was no such care until nearly six months later. It is true, 
as the trial judge found, that in October, 1934, medical or surgical treatment 
was given for a condition which apparently related to the original injury, but there 
is the further finding that the visits after October, 1934, were “for the purpose of 
observation, in view of the previous appearance of a bone splinter and that apart 
from such a possibility, there was no occasion for them.” There is no suggestion 
of a subsequent appearance of a bone splinter or of any symptom of one. The 
provision in the policy requiring the regular care of a physician as one condition 
of recovery was not unreasonable, and, as was said in Rocci v. Massachusetts 
Accident Co., 222 Mass. 336, 343, 110 N.E. 972, 973, Ann.Cas.1918C, 529, “It is for 
the parties to decide whether they want that kind of insurance.” The trial judge 
was not warranted in finding for the plaintiff. The result is that in the opinion 
of a majority of the court the defendant’s exceptions must be sustained and judg- 
ment must be entered for the defendant in each case. 
So ordered 


DIXON v. TRAVELERS PROTECTIVE ASS’N OF AMERICA. No. 24091. 
St. Louis Court of Appeals. Missouri. March 1, 1938. 
113 Southwestern Reporter (2d) 1086. 
1. CONSTRUCTION. 

Plain and unambiguous language in insurance contract must be given its usual 
and natural meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. POISON. 

Death resulting from noisonous carbolic acid accidentally taken bv insured 
under mistaken belief that he was drinking harmless sodium bromide was “death 
resulting from any poison” within provision of fraternal benefit certificate that 
accident benefits were not payable for death resulting from any poison. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from St. Louis Circuit Court; Robert J. Kirkwood, Judge. 

Action to recover accident insurance by Gertrude K. Dixon against the Trav- 
elers Protective Association of America. From a judgment for the defendant, the 
plaintiff appeals. 

Affirmed. 

I. R. Goodman, of St. Louis, Haynes Carter, of Louisville, Ky., and Robert 
LL. Aronson, of St. Louis, for appellant. 

M. P. Phillips, of St. Louis, for respondent. 

Surton, Commissioner. 

This is an action to recover $5,000 accident insurance on the life of Norman 
Volney Dixon. 


The Travelers Protective Association of America is a Missouri corporation, 
and is a fraternal beneficiary association. Norman Volney Dixon held a certificate 
certifying that he was a class A member of the association and entitled to such 
benefits as may be provided for class A members in the constitution and by-laws 
of the association, benefits in case of death being payable to Gertrude K. Dixon, 
his wife. 

The by-laws of the association provide that whenever a class A member, i 
good standing, shall, through external, violent, and accidental means, under the 
limitations and provisions of the constitution, and amendments thereto, receive 
bodily injuries which shall, independent of all other causes, result in death, $5,000 
shall be paid to the beneficiary of such class A member. 

The constitution provides as follows: “The Association shall not be liable in 
case of injury fatal or otherwise, resulting from any poison or infection (unless 
the infection is introduced into, by and through an open wound, which open wound 
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must be caused by external, violent and accidental means, and be visible to the 
naked eye) or from anything accidentally or otherwise taken, administered, 
absorbed or inhaled.” 

The constitution also provides that the association shall not be liable in case 
of suicide by the member while sane or insane. 

The evidence tends to show that the insured came to his death as the result 
of drinking carbolic acid from a bottle, believing that he was drinking a medicine 
known as sodium bromide, used to alleviate pain, or allay nervousness, or as a 
sedative to induce sleep. 

The cause was tried to a jury. At the conclusion of the whole case the court 
gave an instruction in the nature of a demurrer to the evidence. The jury returned 
a verdict in obedience to such instruction, and judgment was given accordingly. 
Plaintiff appeals. 

Plaintiff assigns error here upon the giving of defendant’s instruction in the 
nature of a demurrer to the evidence. Defendant contends that the giving of this 
instruction is justified by the so-called poison provision of the constitution above 
set out. Plaintiff contends that insured’s death, having resulted from the uninten- 
tional or accidental taking of carbolic acid in the belief that he was taking medicine, 
is not within this provision, and that recovery is therefore not barred by it. 

This provision may be set out, for the sake of clarity, as follows: “The asso- 
ciation shall not be liable in case of injury fatal or otherwise, resulting from any 
poison * * * or from anything accidentally or otherwise taken, administered, 
absorbed or inhaled.” 

Plaintiff insists that the two clauses of this provision are independent of each 
other, and must be so read and understood, so that the decision of this case depends 
upon the meaning of the first clause unaffected by the second. 


For the purpose of this case we may accept the plaintiff’s view, and let the 
decision hang upon the first clause of the provision, that is, that “the association 
shall not be liable in case of injury fatal or otherwise, resulting from any poison.” 
So that the question presented for solution is whether a death resulting from poison 
accidentally taken under the mistaken belief that it is a harmless medicine is a 
death “resulting from any poison.” 


It may he helpful just here to quote what was said by the court, speaking 
through Judge Sanborn, in McGlother v. Provident Mutual Accident Company, 
8 Cir. 89 F. 685, 686, wherein the policy under construction provided that the 
insurance did not cover death “from poison,” as follows: “Is a death from poison 
accidentally taken under the mistaken belief that it is a harmless medicine a death 
from poison? That is the real question in this case, and to ask it seems to answer 
it. If death from poison unconsciously taken under the belief that it is not poison 
is not a death from poison, what is it a death from? The whole is greater than 
any of its parts, and includes them all. Death from poison is greater than, 
and necessarily includes, death from poison taken in any particular way, because 
it includes death from poison taken in every way. It includes death from poison 
taken intentionally or unintentionally, consciously or unconsciously, voluntarily or 
involuntarily, with or without knowledge that the draught is dangerous, because 
every species of death from poison is included within the generic term.” 


Plaintiff here relies on Dezell v. Fidelity & Casualty Company, 176 Mo. 253, 
loc. cit. 285, 75 S.W. 1102, 1103. In that case the policy insured against “bodily 
injuries sustained through external, violent, and accidental means,” and provided 
that “this insurance does not cover * * * injuries fatal or otherwise, resulting from 
— or anything accidentally or otherwise taken, administered, absorbed, or 
inhaled.” 

What was said in that case must, of course, be regarded in the light of its 
facts, which were stated by the court as follows: “Upon the trial the plaintiff 
proved that the insured was not addicted to the use of morphine, and had only 
taken it two or three times in his life, under the advice of a doctor, to allay the 
pain of neuralgia; that on Saturday and Sunday before his death he was suffering 
with neuralgia; and that on Sunday evening he had the prescription for neuralgia 
which his checkin had given refilled, and then took the medicine and went to bed. 
About midnight his wife went to his room to inquire about him, and he said he 
felt some better, and told her to go to bed, which she did. About 7 o’clock on 
Monday morning she went to his room again, and found him unconscious, and 
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he died about 11 o’clock on Monday morning. The doctor testified that he died 
from the effects of morphine.” 

It was ruled that under these facts the death of the insured was not within 
the so-called poison provision of the policy. 

It is essential to a proper understanding of the ruling of the court in that case 
to consider the cases cited and relied on by the court in support of its ruling, as 
follows: Renn v. Supreme Lodge, K. P., 83 Mo.App. 442; A&tna Life Ins. Co. 
v. Davey, 123 U.S. 739, 8 S.Ct. 331, 31 L.Ed. 315; Higbee v. Guardian Mutual 
Life Ins. Co., 66 Barb. N.Y., 462. 

In the Renn Case the policy provided that it should be void if the death of 
the insured was caused or superinduced by “the use of narcotics or opiates.” The 
evidence showed that the insured died from an overdose of morphine taken under 
the advice of a physician to allay pain and induce sleep. It was held that the excep- 
tion ftom the coverage of the policy of death caused or superinduced by “the 
use of narcotics or opiates” meant the use of narcotics or opiates as a habit and 
for the purpose of obtaining the narcotic and stimulating effects of the drug, and 
not the use of narcotics or opiates as a medicine under the advice of a physician. 
To the same effect are the Davey Case and the Higbee Case. ‘ 

The ruling in the Dezell Case was obviously inspired by these three cases, 
for the court, after quoting and discussing these cases at length, concludes as 
follows: “The better reason supports the rule that such exceptions in such policies 
do not cover medicine (even though it contain poison) or anything taken or admin- 
istered in good faith to alleviate physical pain, even though it results in unexpected 
and unintentional death.” 

The court in the Dezell Case also cites the McGlother Case, from which we 
have already quoted, but does not disapprove it. On the contrary, we think the 
McGlother Case has the approval of the court in the Dezell Case, for the court, 
in the Renn Case which the court in the Dezell Case quotes with evident approval, 
expressly distinguishes the McGlother Case from the Renn Case. But, however 
this may be, it is too plain for argument that there is a wide and essential dif- 
ference between the language of the exception in the present case and the language 
of the exception in the Renn Case. 

The court in the Dezell Case also cites, but does not discuss, Omberg v. 
United States Mutual Accident Ass’n, 101 Ky. 303, 40 S.W. 909, 911, 72 Am.St.Rep. 
413. In that case it was held that death caused by blood poisoning superinduced 
by the bite or sting of an insect is not the result of “ ‘poison in any form or 
manner,’ or ‘contact with poisonous substances,’ ” within the meaning of an accident 
policy. It was so held on the ground that death caused by blood poisoning super- 
induced by the bite or sting of an insect is not death caused by “poisoning or con- 
tact with poisonous substances” in the ordinary and popular meaning of those 
terms. Of course, death resulting from the drinking of a poisonous liquid is very 
different from death caused by blood poisoning superinduced by the bite or sting 
of an insect. The one is ordinarily and popularly understood as death resulting 
from poison, while the other is not. 


The court in the Dezell Case also cites, but does not discuss, Healey v. Mutual 
Accident Association, 133 Ill. 556, 25 N.E. 52, 54, 9 L.R.A. 371, 23 Am.St.Rep. 637. 
In that case the policy insured against death by external, violent and accidental 
means, with an exception in case of death by the “taking of paison.” The insured 
came to his death by accidentally swallowing an overdose or an excessive quantity 
of chloral. It was held that the insured came to his death “through external, 
violent, and accidental means,” within the meaning of the policy. The exception 
was not discussed. 

In Travelers Insurance Company v. Dunlap, 160 Ill. 642, 43 N.E. 765, 52 
Am.St.Rep. 355, relied on by plaintiff here, it was held that drinking carbolic acid 
by mistake for peppermint was not within the clause of an accident insurance 
policy exempting the company from liability for death from “taking poison.” It 
was held that the term “taking poison,” used without qualifying words, in common 
parlance and as popularly understood, means a voluntary or intentional, and not 
an accidental, taking of poison. : 

To the same effect is Metropolitan Accident Association v. Froiland, 161 IIL. 
30, 43 N.E. 766, 52 Am.St.Rep. 359. ; 

The decisions in both of these cases are based on the decision in Paul v. 
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Travelers Insurance Company, 112 N.Y. 472, 20 N.E. 347, 348, 3 L.R.A. 443, 8 
Am.St.Rep. 758. In that case the policy provided that the insurance should not 
extend to death caused by “the taking of poison, contact with poisonous substances, 
or inhaling of gas.” The insured came to his death by unintentionally and uncon- 
sciously inhaling illuminating gas with which the atmosphere of his bedroom became 
saturated after he retired. It was contended by the company that the insured 
came to his death by “the inhaling of gas” within the meaning of the exception, 
and that the company was therefore not liable. It was held that the company 
in expressing its intention not to be liable for death caused by “the inhaling of 
gas” could only be understood to mean a voluntary and intelligent act and not an 
involuntary and unconscious act. But in so holding the court, speaking through 
Gray, J., said: “I agree with the counsel of the respondent in his suggestion that 
if the exception is to cover all cases where death is caused by the presence of gas, 
there would be no reason for using the word ‘inhale.’ If the policy had said that 
it was not to extend to any death caused wholly or in part by gas, it would have 
expressed precisely what the appellant now says is meant by the present phrase, 
and there could have been no room for doubt or mistake.” 

In the present case the contract is worded just as the court in the Paul Case 
says it should be worded, so that there could be no room for doubt or mistake as 


to its meaning, that is, that the association shall not be liable for death “resulting 
from any poison.” 


Obviously the ruling in the Dezell Case is not bottomed on the doctrine of 
the Paul Case and cases following it, but is bottomed on the fact, proved by the 
plaintiff and admitted by the defendant in its answer, that the insured “died from 
the result of a medicine, commonly called ‘morphine,’ intentionally and knowingly 
taken by [the insured] without expecting or intending the same should produce 
death.” 

The contention of plaintiff here that death resulting from the accidental or 
unintentional taking of poison is not death “resulting from poison” is forcefully 
and quite satisfactorily answered in the McGlother Case, as follows: 

“The parties to this contract had the undoubted right to make their own agree- 
ment: to contract that the indemnity provided by the policy should protect against 
some or all of the ills that flesh is heir to. They had the right to make a contract 
that the company would protect the insured or his beneficiary against one or all 
of the accidents that might befall him. They made an agreement that the asso- 
ciation would indemnify against all accidents except those expressly excluded by 
the terms of the policy. There was nothing illegal, immoral, or against public 
policy in the contract itself, or in the express agreement that certain accidents 
specined therein should be excluded from the promised indemnity; and there is 
no just reason why parties or courts should be ingenious or eager to add to, 
subtract from, or to search out curious and hidden meanings in the plain terms 
of, their. compact. Contracts of insurance are not made by or for casuists or 
sophists and the obvious meaning of their plain terms to the business and profes- 
sional men who make and use them must not be discarded for some curious and 
hidden interpretation that is to be reached only by a long train of acute and 
ingenious reasoning. ‘Contracts of insurance, like other contracts, are to be 
construed according to the sense and meaning of the terms which the parties have 
used; and, if they are clear and unambiguous, their terms are to be taken in 
their plain, ordinary, and popular sense.’ Imperial Fire Ins. Co. v. Coos County, 
151 U.S. 452, 463, 14 S.Ct. 379 [38 L.Ed. 231]; Fred J. Kiesel & Co. v. Sun Ins. 
Office of London, [8 Cir.] 88 F. 243, 246. In the language of the learned, and in 
the common parlance of the street, a death from poison unconsciously taken in 
the belief that it was a harmless drink is a death from poison. A statement, made 
in the ordinary affairs of life, that such a death was not from poison, would be 
universally recognized as false. In its plain, ordinary, and popular sense, ‘death 
from poison’ describes and includes a death from poison unconsciously and uninten- 
tionally taken under the mistaken belief that it is a harmless medicine; and it was 
undoubtedly in this sense that the parties to this contract used, and intended to use, 
it. To our minds the phrase is unambiguous and raises no doubt or question of 
its meaning; and our conclusion is that the death of the insured fell within the 
exception expressed in these words in the policy, and that the association is not 
liable for it, under its contract. Cole v. Insurance Co., 61 Law T.(N.S.) 227; 
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Early v. Insurance Co. [113 Mich. 58] 71 N.W. 500 [67 Am.St.Rep: 445]; Pollock 
v. [U.S.Mut.Acc.] Association, 102 Pa. 230 [48 Am.Rep. 204]; Batchelor v. 
[Accident] Association, [53 Ohio St. 663] 44 N.E. 1130, 34 Wkly. Law Bul. 239; 
Nibl. Ben. Soc. & Acc. Ins., Sec. 393; Cooke, Life Ins. § 56.” 

[1] The rule that plain and unambiguous language, though found in an insur- 
ance contract, must be given its usual and natural meaning, is so well settled that 
citation of authorities announcing the rule would seem unnecessary. Nevertheless, 
see Heald v. 4Ztna Life Ins. Co., Mo.Sup., 104 S.W.2d 379; State ex rel. Common- 
wealth Casualty Co. v. Cox, 322 Mo. 38, 14 S.W.2d 600; State ex rel. Mutual 
Benefit, Health & Accident Ass’n v. Trimble, 334 Mo. 920, 68 S.W.2d 685; Taylor 
v. Loyal Protective Ins. Co., Mo.App., 194 S.W. 1055; Newbill v. Union Indemnity 
Co,, Mo.App., 60 S.W.2d 658. 

[2] It follows that the instruction in the nature of a demurrer to the evidence 
was rightly given. 

The Commissioner recommends that the judgment of the circuit court be 
affirmed. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


ROBERSON v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN. No. 18772. 
Kansas City Court of Appeals. Missouri. Nov. 15, 1937. 
Rehearing Denied March 7, 1938. 
114 Southwestern Reporter (2d) 136. 
2. TOTAL. DISABILITY. 

In railroad engineer’s action on fraternal disability certificate, tried by 
court, evidence supported finding that insured was totally and permanently 
disabled from engaging in any occupation, profession or business, or from per- 
forming or directing any work for remuneration or profit, as required by insurer's 
constitution and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

3. FRAUD. 

In action on fraternal disability certificate by railroad engineer whose 
insurance was transferred from insurer’s pension department to disability 
benefit department, evidence did not establish claimed defense that insured’s 
claim of disability from pernicious anemia, which was made on application for 
pension, was fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

5. CONTRACT. 

A fraternal disability certificate, the application therefor, and the consti- 
tution and by-laws of the insurer would be considered together as forming the 
contract of insurance. 

(For other cases, see Insurance, Dec. Dig. §§ 715, 718.) 

6. REGULATION. 

In action on fraternal disability certificate, action of trial court in determining 
case on theory that contract of insurance was governed by law relative to 
“old line” insurance contracts was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

8. DISABILITY BENEFITS. 

A railroad engineer who applied for membership in disability benefit depart- 
ment of fraternal insurer and renounced all rights under insurer’s pension 
department could only recover benefits from insurer as a member of disability 
benefit department. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 

9. RIGHT OF ACTION. 

In railroad engineer’s suit on fraternal disability certificate, insured’s plead- 
ings, containing conclusions of law negativing claim under insurer’s disability 
benefit department but alleging that insurer solicited and insured accepted 
transfer of his insurance from insurer’s pension department to disability benefit 
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department, and that insured received benefits from disability benefit department, 
stated cause of action for recovery as a member of disability benefit depart- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 815.) 

APPEAL. 

‘An insured under fraternal disability certificate, who unsuccessfully appealed 
to highest body provided by insurer’s constitution and by-laws, in controversy 
over insured’s right to benefits, could resort to the courts, whether insurer's 
constitution and by-laws so provided or not. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

13. SETTLEMENT. 

All rules and requirements in fraternal insurer’s constitution and by-laws 
for method of settling controversy over insured’s right to benefits are to be 
tested by their reasonableness. 

(For other cases, see Insurance, Dec. Dig. § 804.) 

15. APPEAL. 

An insured could sue for benefits under fraternal disability certificate, 
notwithstanding his failure to comply with insurer’s constitution and by-laws, 
requiring all rights of appeal to be exhausted within the insurer lodge, where 
insured would be required to appeal to insurer’s international president, whose 
office was in another state, and from decision of international president to 
insurer’s board of directors, whose office was also in such other state. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

16. NOTICE. 

Where fraternal insurer twice denied liability on disability certificate ‘and 
received letter from insured’s attorney stating insured’s claim, action on cer- 
tificate was begun over 1 year after insurer first denied liability, trial was begun 
3 months later, and insurer denied liability on ground that insured was not dis- 
abled under certificate, action was not barred for insured’s failure to serve 
notice thereof 30 days prior thereto as provided by insurer’s constitution and 
by-laws. 

(For other cases, see Insurance, Dec. Dig. § 807.) 

Appeal from Circuit Court, Linn County; Paul Van Osdol, Judge. 

Action on a disability certificate by Harrison L. Roberson against the 
Brotherhood of Locomotive Firemen and Enginemen. From a_ judgment 
for plaintiff, defendant appeals. 

Reversed and remanded. 

Harold C. Heiss, of Cleveland, Ohio, and Edward E. Nabor and S. M. 
Carmean, both of Kansas City, for appellant in error. 

C. B. Burns, of Brookfield, for respondent. 

PIONEER RESERVE LIFE INS. CO. v. DUNAVANT. No. 27597. 

Supreme Court of Oklahoma. Nov. 2, 1937. 
Rehearing Denied Feb. 8, 1938. 
76 Pacific Reporter (2d) 1044. 
1, DELAY. 

An insurer may be liable to applicant for soliciting agent’s unreasonable delay 
in forwarding application to insurer for acceptance or rejection. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

2. NEGLIGENCE. 

In action by insured’s administrator for damages resulting from insurer’s 
negligence in failing to issue accident policy within reasonable time after application 
and payment of premium, whether application executed December 27, 1933, but 
not received at insurer’s home office until January 2, 1934, was retained by insurer’s 
soliciting agent for an unreasonable period held for jury, where mail delivery 
required about 10 hours. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

Syllabus by the Court. 

1. An insurance company may be held liable in damages to an applicant for 

insurance where there has been unreasonable delay in forwarding an application 
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to the company for acceptance or rejection, by the soliciting agent of the company 
or other agent who has authority to supervise the solicitation and preparation of 
applications, and the question of the unreasonableness of the delay is one for the 
trier of the facts in each particular case under proper instruction of the court. 

2. Although an amended petition may constitute a departure from the theory 
of the original petition, if such amendment is not permitted on the trial of the case 
or by way of reply, but is made during the initial stages of the pleadings, and the 
defendant has ample time to file his amended answer thereto, and does so, and 
no prejudice is thereby caused the defendant, the filing of said amended petition, 
over the objection of the defendant, is not prejudicial error. 

Appeal from District Court, Ottawa County; Ad V. Coppedge, Judge. 

Action on an accident policy by H. P. Dunavant, administrator of the estate 
of Minnie N. Dunavant, deceased, against the Pioneer Reserve Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Maurice M. Thomas of Oklahoma City, for plaintiff in error. 

James G. Coston and J. T. Coston, both of Osceola, Ark., for defendant in 
error. 

PHELPs, Justice. 

This is an action for damages sustained as the result of the defendant insurance 
company’s negligence in failing to issue a policy within a reasonable time after the 
application and payment of premium therefor. The administrator of insured’s 
estate recovered a verdict and judgment against the insurance company, and the 
latter appeals. 


Considerable argument is had by the parties concerning what inferences are 
permissible from the evidence. We do not feel that it is necessary for us to set 
forth the conflicting statements of facts and circumstances occurring at the trial; 
there was sufficient evidence to warrant the jury in believing the following to be 
the facts: 

On December 27, 1933, in Joplin, Mo., the insured signed an application for an 
accident insurance policy with the defendant company, and delivered it to the 
agent of defendant at that place. She likewise wrote a check, payable to him, on 
the same date, covering the premium, and delivered it to him, along with the 
application. The agent, on the same date, gave her a written receipt for said 
premium, Thus the application, the check for the premium, and the receipt there- 
for, were all executed on December 27, 1933. 


The defendant’s home office is in Oklahoma City. It requires about 10 hours 
for the mail from Joplin to reach Oklahoma City. The regular mail leaves Joplin 
four times daily, at 7 a. m., 12:45 p. m., 4:50 p. m., and 9:15 p. m. Mail deposited 
in the Joplin post office by 7 p. m. will reach Oklahoma City and be delivered during 
the business hours of the following day, unless the following day is a_ holiday. 
The application was not received in the Oklahoma City office of the defendant until 
January 2, 1934. The check which the insured gave defendant’s agent, for the 
premium, on December 27, 1933, was cashed by him at a Tulsa hotel on January 
2, 1934. It therefore appears quite probable that the agent delayed the mailing 
of the application for at least three days after it was given him, for had he mailed 
it on December 27th, 28th or 29th, it would have reached the home office on the 
following day, and in no event later than December 30th. December 31, 1933, 
was on Sunday, and January 1, 1934, was New Year’s day, and both of those 
days were legal holidays, and there was no mail delivered. The circumstances 
warrant the inference that the agent delayed mailing the application until December 
30th, if not later. At any rate, the application was received by the home office on 
January 2, 1934, and the policy was immediately issued on the same day and mailed 
to the insured in Joplin. 


The effective date of the policy was noon on January 2, 1934. But at 12:30 
a. m. on January 2, which wag the night of January 1-2, 1934, the insured was 
injured in an automobile accident, from which injuries she later died. Stated 
— simply, the accident occurred 11% hours before the effective hour of the 
policy. 

In appealing, the defendant asserts that there was no evidence of negligence 
of defendant as to delay in issuing the policy; that defendant was entitled to 4 
reasonable time within which to investigate the applicant; that the two legal 


Acc 


holic¢ 
the « 
fron 
tion 
the 

exter 
peric 
by tl 
it is 
the 

appli 
is th 
to in 
tigat 
the < 
issue 
there 
the < 
later 
issue 
whic 


Dece 
home 
by t 
as a 
agair 
sanct 
citing 


woul 
clusi 
jury 

expli 
rclie 
giver 
cies 


did 1 


testi 
appl: 
was 
testi 
were 
genc 
forw 
of d 
of tl 
the | 
with 
desk 


such 


| 
ALL. 
of tl 
to a 
fecti 
tion, 
to S} 
of tl 
parti 





Acc. } Pioneer Reserve Life Ins. Co. v. Dunavant 195 


holidays should be deducted from the period of time between the application and 
the date of the policy; and that, also, at least one day should be deducted there- 
from for the time consumed by the application in transit, and that with such deduc- 
tion it would leave only two days for the home office of the defendant to investigate 
the applicant before issuing the policy. The defendant further says that the 
extent of plaintiff’s evidence in this connection was merely the showing of the 
period of time consumed, and that there was no proof of any actual negligence 
by the defendant. This contention appears quite plausible until it is noticed that 
it is not the negligence of the home office of defendant which is relied upon by 
the plaintiff, but it is the negligence of the defendant’s agent, in carrying the 
application around with him for three or four days before forwarding it, which 
is the basis of this action. The significance of the right of defendant’s home office 
to investigate is entirely lost, when it appears that the home office made no inves- 
tigation. The evidence shows, as stated above, that the home office did not receive 
the application until January 2d, and that it then immediately, upon the same day, 
issued the policy without any investigation, and forwarded it to the insured. We 
therefore think it is reasonable to infer that had the application been mailed by 
the agent on December 27th, 28th, or 29th the policy would have been issued not 
later than December 30th, in time to cover the accident, for the home office did 
issue the policy on the same day upon which it actually received the application, 
which receipt was a few hours later than the accident. 

The plaintiff points out that if the agent did in fact mail the application on 
December 27th, 28th, or 29th, and that therefore the delay in its receipt by the 
home office was attributable to delay in the mails, this fact could have been shown 
by the testimony of the agent, who could have been produced by the defendant 
as a witness, and that the failure to produce such testimony should be construed 
against the defendant. This contention is tenable, and has repeatedly received legal ° 
sanction. In Loyal Protective Ins. Co. v. Shoemaker, 178 Okl. 612, 63 P.2d 960, 
citing several previous decisions of this court, we held: 

“Where it is reasonably within the power of a party to offer evidence which 
would be decisive of the case, and he fails to offer such proof, the natural con- 
clusion is that the proof, if produced, would be unfavorable to him, and the 
jury is justified in acting upon that conclusion. 

“Where it is apparent that a party has power to produce evidence of a more 
explicit, direct and satisfactory character than that which he does introduce and 
rclies on, it may be presumed that if the more satisfactory evidence had been 
given it would have been detrimental to him and would have laid open deficien- 
cies in, and objections to, his case which the more obscure and uncertain evidence 
did not disclose.” 

The defendant placed several experienced insurance men on the stand, who 
testified that ten days to two weeks are ordinarily required to investigate an 
applicant for insurance, and that in their opinion the policy in the instant case 
was issued within a remarkably short time following the application. Such 
testimony would be of more relevance if the negligence involved in the case 
were the negligence of the home office, but that is not the situation, and the negli- 
gence relied upon, as stated above, was the negligence of the agent in failing to 
forward the application. It is not contended by the defendant that such period 
of delay was consumed by the agent in investigating the applicant, on behalf 
of the company. If such were the fact, no doubt it would have been shown by 
the defendant. The act of said agent in either carrying the application around 
with him in his pocket for three or four days, or in allowing it to lie on his 
desk for that period, created a situation warranting the jury in pronouncing 
such conduct negligence, according to the case. 

[1] In Security Ins. Co. of New Haven v. Cameron, 85 Okl. 171, 205 P. 151, 27 
A.L.R. 444, we went into this question very thoroughly. In the fourth syllabus 
of that case, we held: “An insurance company may be held liable in damages 
to an applicant for insurance where there has been unreasonable delay in per- 
fecting and forwarding an application to the company for acceptance or rejec- 
tion, by the soliciting agent of the company or other agent who has authority 
to supervise the solicitation and preparation of applications, and the question 
of the unreasonableness of the delay is one for the trier of the facts in each 
particular case under proper instruction of the court.” 

In that decision we set forth the theory of the rule, by incorporating therein 





196 The Insurance Law Journal, Vol. 91 [July, 193§ 


the following excerpt from Duffie v. Bankers’ Life Ass’n, 160 Iowa 19, 139 N.W. 
1087, 46 L.R.A.,N.S., 25: “Having solicited applications for insurance, and hav- 
ing so obtained them and received payment of the fees or premiums exacted, 
they are bound either to furnish the indemnity the state has authorized them 
to furnish, or decline so to do within such reasonable time as will enable them 
to act intelligently and advisedly thereon, or suffer the consequences flowing 
from their neglect so to do. Otherwise the applicant is unduly delayed in obtain- 
ing the insurance he desires, and for which the law has afforded the opportunity, 
and which the insurer impliedly has promised, if conditions are satisfactory.” 

A case which has been considerably quoted on this subject is Boyer v. State 
Farmers’ Mutual Hail Ins. Co., 86 Kan. 442, 121 P. 329, 331, 40 L.R.A.,N.S., 164, 
Ann.Cas.1915A, 671. In that case an application was made July 7th for hailstorm 
insurance, a note was given for the premium, and the agent spend July 8th and 
9th trying to dispose of the note. On July 10th the agent mailed the application 
and premium to the home office, and on July 11th the crop was destroyed by 
hailstorm, and on July 12th the insurance company, in ignorance of the fact that 
the crop had been destroyed, issued the policy. The court held that the insurance 
company was liable for the negligence of its agent in not forwarding the applica- 
tion promptly, and the following is from that opinion: 

“Tf the agent only be considered, it is clear enough that he would be liable if 
his negligent retention of the application prevented its timely acceptance. Since 
he was merely the arm of the defndant, the obligation resting upon him was the 
obligation of the defendant. Therefore the duty of the defendant to secure prompt 
transmission of the application from the solicitor’s field to the central office is 
quite apparent. Whether or not the delay in this case was unseasonable was a 
question of fact for the trier of the facts and as it is presented here is not one of 
- law for the court. 


“It is claimed that the finding that a policy would have been issued before the 
corn was destroyed, had the application been forwarded promptly, is not sustained 
by the evidence. The finding is sufficiently sustained by the proof that the applica- 
tion was immediately approved upon its arrival at the defendant’s office, and a 
policy was issued accordingly, taking effect at noon of the same day.” 

[2] We should observe at this point that the foregoing cases involved fire and 
hail insurance, but the principle is applied in the same manner to accident or life 
insurance, the only difference between the two classes of cases being one of fact 
as to what period of delay would be unreasonable, under the circumstances of 
the particular case. It is a well known fact that many persons take out accident 
insurance for the specific purpose of protecting themselves during a journey or 
undertaking contemplated by them for the immediate future. This is perfectly 
proper, and is a class of risk which is in fact solicited by some companies. It is of 
course not incumbent upon the insurance company to issue the policy immediately 
upon receipt of the application, for it must be given time for investigation, and it 
need not issue the policy at all; hut that is a question which has no application to 
the facts in the instant case, for here the policy was issued immediately upon 
receipt of the application, but the receipt thereof was preceded by a period of 
delay on the part of the company’s agent. Whether such period was unreasonable 
was a question for the jury to decide, and we are not inclined to the view that the 
issue should not have been submitted to the jury. 

In the note to the Boyer Case, supra, it is said in 40 L.R.A.,N.S., 165: “The 
question of what is a reasonable time for forwarding the application would vary 
with the particular circumstances of each case. For example, what might be found 
to be a reasonable time for forwarding an application for fire or life insurance 
might not be a reasonable time in a case involving an application for hail insurance 
which was made, as in Bover v. State Farmers’ Mut. Hail Ins. Co., at a time when 
a loss might be expected momentarily. But whatever the decision of the jury 
may be on this question, it cannot be doubted that the proposition that an insurer 
should be held liable for a loss sustained by an applicant for insurance hecause 0! 
the negligence of the * * * agent in failing to forward the application within a 
reasonable time is sound.” 


And in the Boyer Case, it was further stated that: “The application was given 
for the purpose of transmission to the defendant’s headquarters, and not that 't 
might be retained by the agent and carried about in his pocket.’ 
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[3] The defendant also contends that the trial court erred in permitting the 
plaintiff to file his amended petition, changing the theory of the action from 
contract to tort. There can be no doubt that this was a departure from the theory 
of recvoery sought in the original petition, which was the ordinary petition in con- 
tract on the insurance policy. But it does not necessarily follow that the judgment 
should be reversed for that reason. Amendments are allowed 


when they are 
necessary for the promotion of justice. 


The cases cited by defendant in support 
of this proposition are largely instances where the amendment, changing the theory 
of the case, was permitted on the actual trial of the case, or by way of reply. 
Manifestly, in those cases the defendant was taken by surprise or was otherwise 
unfairly prejudiced by the untimely filing of the amendment, but in such a situation 
as we have here, where the amendment was permitted long prior to trial, and 
where the defendant had the same opportunity to prepare for trial as would have 
been afforded if the case had been dismissed and a new one filed, we see no reason 
for invoking the rule contended for by the defendant. The trial judge instructed 
the jury that the only issue before them was that of negligence; the case was tried 
entirely on that theory, and not contract. It is difficult to conceive how the defend- 
ant was harmed by permitting the amendment. 

The judgment is affirmed. 

Osborn, C. J., Bayless, V. C. J., and Corn and Hurst, JJ., concur. 


DE REEDER et al. v. TRAVELERS INS. CO. 


Supreme Court of Pennsylvania. March 21, 1938. 
198 Atlantic Reporter 45. 
1. DISAPPEARANCE. 


In action on policy for death by accidental means, where insured, a passenger 
on a steamship, disappeared at night after having retired, and there was nothing 
from which jury could legitimately infer, to the exclusion of other equally plausible 
inferences, that insured’s death resulted from accident, court could have held insurer 
not liable, as a matter of law, without submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. BALANCED EVIDENCE. 

In action to recover on a policy for accidental death, if the evidence is equally 
balanced between theory of accidental death and nonaccidental death, verdict must 
be for defendant. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. PRESUMPTION. 

In action to recover on policy for accidental death, “presumption against 
suicide” could not be given weight of a probative fact so as to place burden on 
insurer to prove that death was not of kind insured against. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

8. DISAPPEARANCE. 

In action to recover on policy for accidental death, where the only evidence was 
that insured disappeared at night while a passenger on a ship, and plaintiff pleaded 
death by accidental means, burden was on plaintiff to prove it in order to recover. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal No. 278, January term, 1937, from judgment of Court of Common 
Pleas No. 4, Philadelphia County, March term, 1934, No. 3983; Eugene V. Alles- 
androni, Judge. 

\ction by Katherine De Reeder and others, executrices of the estate of Sadie 
Helen Ancker, deceased, against the Travelers Insurance Company, a corporation, 
to recover on a policy issued by defendant to the deceased for death resulting from 
accidental means. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 


Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, and Stern, JJ. 
Clarence G. Myers and Duane, Morris & Heckscher, all of Philadelphia, for 
appellants. 


Richardson Dilworth and Evans, Bayard & Frick, all of Philadelphia, for 
appellee. 


Maxey, Justice. 
This was an action to recover the sum of $5,000 for the accidental drowning of 
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the insured, Sadie Helen Ancker, upon a policy issued by defendant company pro- 
viding for the payment of this amount for death occurring “from bodily injuries 
effected during the term of the insurance directly or independently of all other 
causes through external, violent and accidental means.” 

Mrs. Ancker, aged 68, weighing about 156 pounds and 5 feet, 7 inches tall, took 
passage on the steamer Fairfax at Miami, Fla., on January 2, 1934, for Baltimore, 
Md. On the evening of January 4th she had dinner in the main dining room, 
played bridge a short time with fellow passengers, and, upon becoming slightly 
seasick, was assisted to bed about 8 p. m. that evening by the ship’s nurse. She was 
sleeping peacefully when the nurse looked in on her again at 10 p. m. The ship was 
then at least thirteen miles offshore, and was never closer to shore until it stopped 
two days later at Norfolk. When the nurse called at her cabin at 8 a. m. the 
next morning, Mrs. Ancker was not there. She had been last seen at 10 p. m, 
January 4th. No trace of her has since been found. 

Plaintiffs contended; that Mrs. Ancker “lost her life at sea by accidental drown- 
ing” by falling overboard, either while walking along the deck or while leaning 
over the rail on account of seasickness. It was testified that Mrs. Ancker occupied 
a stateroom whose only access was from an outer promenade deck, six feet wide, 
guarded by a rail three feet five inches high, made of pipelines from the top of 
the rail to the bottom of the deck, and that for toilet facilities she had to go out on 
the deck, walk forward approximately twenty feet ‘to the door of the public hall, 
from which she could reach the ladies’ toilet room, and that this twenty feet of 
deck was on the leeside of the ship and completely covered by roofing. The night 
on which she disappeared was described by one witness, called in behalf of plain- 
tiff, as rainy, “rough,” and “wet.” On cross-examination this same witness when 
asked, “It was not an unusually rough night that night, was it?” answered, “Oh, 
no, sir.” Another witness testified that “a storm was coming up, for the clouds 
were gathering, and I felt that the motion of the boat was increasing. * * * There 
was a pitch and some roll” of the boat. Mrs. Ancker’s daughter testified that it 
was her mother’s habit to get up several times during the night to visit the toilet. 
She also testified that the last time she saw her mother (September, 1933), the 
latter’s health was “quite good.” On the evening in question, Mrs. Ancker’s health 
was described by one witness as “very good, very normal, * * * jolly in her atti- 
tude.” Another witness said he “would say she was in good health.” Dorothy R. 
Mannix, the ship’s nurse, testified that on the evening of January 4th Mrs. Ancker 
was not suffering from anything except seasickness, and that “she was not very 
seasick, just a little. * * * She was not sick enough for any treatment at all; but 
I took her to her room and undressed her and put her to bed, and made her 
comfortable, as well as I could. * * * I went back at ten o’clock. * * * She was 
apparently sleeping soundly and looked perfectly comfortable, with a warming pad 
on her” which the nurse had connected when she put her to bed. The nurse 
said further that when she went to Mrs. Ancker’s cabin at 8 a. m. the next 
morning the cabin door was unlocked and that she was not there, that the 
electric heating pad was still plugged in, and that the only things missing were 
her nightgown and undershirt which the nurse had put on her the night before. 
Mrs. Ancker’s daughter testified that: “I know whenever mother went on a 
sea voyage she would get seasick. We used to tease her about it, but she 
loved traveling and kept going on just the same. She said it was worth it.” 
The daughter also said that her mother slept “very restlessly, always.” 

Captain Archie Henry Brooks of the Fairfax testified that the notations 
in his log showed the following weather conditions on the night of January 
4th and early morning of January 5th: Rain from 6:06 p. m. until 8 p. m.; 
clear at midnight; and at 4 a. m. (January 5th) rain. He said that if it was 
raining during the evening the promenade deck outside the cabin which Mrs. 
Ancker occupied “would be wet.” He testified that he had a complete search 
made of the ship for Mrs. Ancker, and that at the conclusion of the search 
he “notified all the coast guard and all vessels to keep a lookout for a lady 
who was missing from the ship.” He said that her cabin “was in perfect order. 
The bed had been used, I could see, but her clothing and bags and suitcase 
were in perfect order. I saw nothing disturbed. * * * I saw her purse,” 
which contained some pieces of jewelry and various papers and envelopes.” On 
cross-examination he was asked the following questions and gave the following 
answer,rs: 
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“Q. Unless a person was deliberately leaning way over the rail, that is, 
if a person was walking down the deck, and was for any reason thrown against 
that rail, it would not have been possible for them to fall overboard? A. Not 
from them being thrown against it. 

“Q. So that the only time they could fall overboard, with the kind of night 
it was and the weather that night, is if they were leaning well out over the rail? 
A. I would say so. 

“Q. The rail is also so designed that no one could fall overboard between 
the top of the rail and the level of the deck? A. Absolutely not.” 

He further testified that during the night in question there were two 
men on watch, “going the entire round of the deck,” that one of the two 
would ordinarily pass Mrs. Ancker’s cabin at least every fifteen minutes, 
and that both men told him that they had not seen her during their rounds. 

Defendant offered no testimony and contends that “a finding of death by 
suicide would have been at least as reasonable as a finding of death by external, 
violent and accidental means.” This contention is based chiefly on testimony 
ef plaintiff's witnesses adduced on cross-examination, to the effect that Mrs. 
Ancker had asked the chief steward of the boat how far off shore the boat 
would be at various points along the coast; that she opened her purse and 
showed him many trinkets and other things she got from various parts of the 
country, together with a paper dated December 28, 1932, that contained her 
“address in case of accident”; and that she had checked a package with him 
giving both her own and her daughter’s name. The paper containing “her 
address in case of accident” also gave the following instructions: “My remains 
are to be cremated, ashes put in a pasteboard box, given to the American or 
other reliable express company to be scattered on the nearest ocean fifty 
miles from shore. * * *” It was also brought out that her husband had died in 
Charleston, S. C., which the boat passed the night that Mrs. Ancker was lost. Mrs. 
Ancker’s daughter was asked questions on cross-examination which were designed 
to show financial stringency as a motive for suicide; that her income had been cut; 
and that her real estate had little value. 

The court below charged the jury that the issue was not whether the 
insured died accidentally or committed suicide, but that the issue was between 
accidental death and all other possible forms of death, including heart disease 
or apoplexy while leaning over the rail. 

The jury brought in a verdict for defendant. Plaintiff’s motion for a new 
trial was refused, and judgment was entered for defendant on the verdict. 
This appeal followed. 

[1-4] Plaintiff’s case fell because of failure of proof. There were no facts 
or circumstances from which the jury could infer legitimately to the exclusion 
of other inferences equally plausible that the insured’s death resulted from an 
accident. The burden of proof resting upon plaintiffs in civil actions cannot 
be met by conjectures. The phrase “burden of proof” means exactly what it 
says. There is a close relationship in logic between the quality of proof 
required in criminal cases and that required in civil cases. The difference is 
in the degree of its cogency. In both classes of cases proof is required of the 
party on whom is the burden of establishing the truth of the basic proposition 
essential to recovery. Mere conjecture or guesses do not supply this proof. 
Circumstantial evidence is legal evidence in both classes of cases, but just as in 
a criminal case “the evidence [of facts and circumstances] must be such as 
to exclude to a moral certainty every hypothesis, but that of guilt of the offense 
imputed,” Com. v. Benz, 318 Pa. 465, 472, 178 A. 390, 392, so in a civil case the 
evidence of facts and circumstances on which plaintiff relies and the inferences 
logically deducible therefrom must so preponderate in favor of the basic 
proposition he is seeking to establish as to exclude any equally well-supported 
belief in any inconsistent proposition. 

[5-7] In the instant case, there is fully as much reason to believe that the 
insured did not meet with an accidental death as that she did. If in cases 
of this kind the “scales” equally balance between the theory of accidental 
death and nonaccidental death, the verdict must be for the defendant. We 
said in Watkins v. Prudential Ins. Co., 315 Pa. 497, 512, 173 A. 644, 651, 95 
A.L.R. 869: “On plaintiff rests the burden of proving all the operative facts 
by a fair preponderance of the evidence. An even balancing of the evidence 
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on the issue of death by accidental means or death by suicide” denotes that 
plaintiff fails to sustain her burden of proof and the verdict should be for the 
defendant.” We also said in that case: “The so-called ‘presumption against 
suicide’ [cannot be given] the weight of a probative fact, thereby casting upon 
the defendant the burden of proving that the insured’s death was something 
other than the kind of death insured against. Considerable confusion appears 
in judicial opinions as to the nature of presumptions and their function in 
the administration of justice. They are not evidence and should not be sub- 
stantial for evidence.” 

[8] In the case now before us, the only fact established by the evidence is 
that Mrs. Ancker disappeared from the ship on which she was a passenger. 
The cause of her disappearance is pure conjecture, and as to that cause the 
oft-used phrase, “one guess is as good as another,” can appropriately be applied. 
The plaintiffs, having pleaded the insured’s death by “external, violent and 
accidental means,” had to prove it in order to recover. 

[9] The basic complaint of the appellants is the following instructions of 
the trial judge: “I want to make very clear to you, and this is where I 
differ radically from counsel who have argued this case, that the issue before 
you is not merely whether this woman died accidentally, or whether she com- 
mitted suicide. That is not the issue. * * * The issue is between accidental 
death and all other possible forms of death; and your verdict for the defendant 
would not be a verdict that suicide had been committed, it would merely be a 
verdict that in your opinion the plaintiffs have not sustained their burden to 
prove that the death was accidental.” 

This is a clear statement, and one that was the trial judge’s duty to make. 

[10] Appellants say in their argument: “It is submitted that the issue in 
this case was that made out by counsel for plaintiffs and defendant in the 
trial of the case, and not as laid down by the court in its charge to the jury.” 
The answer to this is that the issue in any case is not “made out” by the 
respective counsel in the trial of the case. The issue is made out by the 
pleadings, under the law. The plaintiffs having pleaded that the insured lost 
her life by accidental drowning and the defendant having adequately denied this 
averment, that made the issue. It was not incumbent upon the defendant to 
prove that the insured committed suicide or died of a stroke or of a heart 
attack. Defendant offered no evidence whatsoever, but majntained that 
plaintiffs had failed to sustain the burden of proof. The jury accepted this 
view. The court might justifiably have done so by affirming defendant’s 
request for binding instructions. 

{11] The following cases cited by appellants are inapplicable: Pomorskie 
v. Prudential Ins. Co., 318 Pa. 185, 177 A. 783, and Wainstein vy. Equitable Life 
Assurance Soc., 318 Pa. 428, 178 A. 502. In these two cases the issue of acci- 
dental death was submitted to the jury and the latter found in favor of the 
plaintiffs. Defendants appealed on the ground that the court should have 
granted binding instructions. These were “border-line cases,” and we refused 
to reverse the action of the court below. In the case at bar the defendant is 
not appealing; plaintiffs are appealing because the jury found against them. 
Their chief complaint is that the court erred in telling the jury precisely 
what the issue in the case was. Instead of this being error, it was proper 
and commendable. “It is a primary duty of the trial judge—a duty that must 
never be ignored—in charging a jury to clarify the issues so that the jury may 
comprehend the questions they are to decide.” Sears v. Birbeck, 321 Pa. 375, 
184 A. 6, 10. 

In the case of Walters v. Western & Southern Life Ins. Co., 113 Pa. Super. 
221, 172 A. 406, also cited by appellants, the issue whether plaintiff’s husband 
died from accidental means was submitted to the jury. The trial judge held 
that there was evidence from which accidental death might be inferred. The 
jury found in favor of the plaintiff and the defendant appealed on the ground 
that binding instructions should have been given. The case of Harvey v. 
Fidelity & Casualty Co., 6 Cir., 200 F. 925, 928, cited by appellant, did not decide 
the issue raised in this case. In that case the court held that the action was 
barred by limitations of time in the policy. The court in its opinion said: 
“Death, like any other fact, may be proved by circumstantial evidence alone. 
* * * No legal excuse or justification is shown for plaintiff’s long delay in 
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commencing suit, and the trial judge did not err in directing a verdict for 
defendant.” 

There were no errors in the trial of this case. The verdict was in accord- 
ance with the law and the facts. 

The judgment is affirmed. 


INTERNATIONAL TRAVELERS ASS'N et al. v. MARSHALL. No. 7150. 
Supreme Court of Texas. March 30, 1938. 
114 Southwestern Reporter (2d) 851. 
1. BURDEN OF PROOF. 

In action on accident policy, plaintiff has burden of alleging and proving that 
insured’s death was by accident and did not come within policy exceptions specific- 
ally exempting insurer from liability. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2, DISEASE. 

In action on accident policy, petition alleging that injuries resulted “directly, 
independently, and exclusively of all other causes in producing peritonitis,” and 
that insured died as result of peritonitis so caused, was insufficient to support judg- 
ment for plaintiff as not negativing express exceptions from liability included in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

\CCIDENTAL MEANS. 

In action on accident policy insuring “against loss resulting from bodily injuries 
affected * * * through accidental m@ans,” court should use phrase “accidental 
means,” rather than “accident,” in submitting issues. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

4. ACCIDENTAL MEANS. 

Evidence he/d to authorize recovery for death benefits under accident policy for 
death from peritonitis caused by injuries sustained while insured ‘was at work. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Suit on accident policy by Mrs. Grace Marshall against the International 
Travelers Association and another. Judgment for plaintiff was reversed by the 
Court of Civil Appeals, 94 S.W.2d 558, and defendant brings error. 

Judgments of the Court of Civil Appeals and of the district court reversed, 
and cause remanded for new trial. 

Head, Dillard, Maxey-Freeman & McReynolds, of Sherman, and Seay, Malone 
& Lipscomb, of Dallas, for plaintiffs in error. 

Hamp P. Abney, of Sherman, and Ocie Speer, of Austin, for defendant in 
error. 

SHARP, Justice. 

Mrs. Grace Marshall filed this suit against the International Travelers Asso- 

ciation and the International ‘Travelers Assurance Company to recover on an 
accident policy issued to her husband, William Wright Marshall. It was alleged 
that the insured was engaged in moving a threshing machine out of a warehouse, 
used in connection with his business, and in order to move such thresher he and 
his helpers used a crowbar, and that the crowbar slipped and struck the insured, 
or caused him to fall, which resulted in his death. 
_ The cause was submitted to a jury on special issues, and by reason of the 
jury’s answers to such special issue the trial court rendered judgment for plaintiff 
against the defendants for $5,000, with interest thereon at the rate of 6 per cent. 
per annum, and all costs. This judgment was affirmed by the Court of Civil 
\ppeals at Dallas. 94 S.W.2d 558. For a more detailed statement of the case, 
we refer to the opinion of the Court of Civil Appeals. We will also designate 
the parties herein as they were designated in the trial court. 

\ writ of error was granted on the contention that the plaintiff had not met 
the burden resting on her, in order to recover judgment against the defendants, 
by alleging and proving that the death of William Wright Marshall was by acci- 
dent, and that such death did not come within the exceptions described in the 
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Section 2 of article XI of the policy issued to William Wright’ Marshall, and 
which forms the basis of this suit, reads: “The accident insurance under this 
policy does not cover injury, fatal or otherwise, sustained by the insured prior 
to 12 o’clock noon, Standard Time on the date hereof; or any injury received 
directly or indirectly as a result of, or that is contributed to, by insured violating 
any law; being in any degree under the influence of a narcotic or intoxicating liquor ; 
or while insane; or by the act of any person (sane or insane) done to injure the 
insured, except for the sole purpose of burglary or robbery: or while enlisted 
or while acting as a sailor or soldier or aeronaut engaged in naval, military service 
or while riding or as the result of riding in a hydroplane, aeroplane, or balloon; 
or from disease or medical or surgical treatment resulting therefrom or therefor; 
or ptomaine poisoning; or riding or driving in any automobile race. Said benefits 
do not cover the disappearance of insured.” 

Plaintiff alleged, as the basis for her recovery on such policy, as follows: “And 
said injuries resulted directly, independently, and exclusively of all other causes 
in producing peritonitis, and as the direct and proximate result of said injuries 
so accidentally received and exclusively of all other causes, he continued sick and 
unable to work until June 27, 1933, when he died as a result of peritonitis so 
caused by said injuries received by him suffered through accidental means as 
herein alleged.” 

Defendants urged a general demurrer to plaintiff’s petition, which was over- 
ruled by the trial court. Complaint is made of such holding. The Court of Civil 
Appeals held that the petition was good against the general demurrer, and that 
the pleadings were sufficient to support the judgment rendered by virtue of th: 
rule announced in the following cases: East Texas Fire Ins. Co. v. Dyches, 56 Tex. 
565; Burlington Ins. Co. v. Rivers, 9 Tex.Civ.App. 177, 28 S.W. 453. 

It was also held that the exceptions contained in the policy were not required 
to be negatived, in the absence of a special exception raising that question. That 
such holding of the Court of Civil Appeals is clearly in conflict with the rule 
announced by this court and certain other Courts of Civil Appeals, and by courts 
of many other jurisdictions, is not questioned. 

[1-3] It has long been held that in a case of this kind the burden rests upon 
the plaintiff to allege and prove that the death of the insured was by accident 
and did not come within the exceptions named in the policy. In order to sustain 
a judgment based on such policy, plaintiff must negative, by allegation and proof, 
the exceptions which under the terms of the policy specifically exempt the company 
from liabilitv. It appears from this record that plaintiff, having failed to make 
such allegations, by showing that the death of William Wright Marshall came 
within the general liability assumed by the insurer, and that it did not come within 
the excepted causes stated in the policy, did not meet the burden placed upon her 
We cite below some of the decisions which support this rule: Pelican Ins. Co. 
v. Troy Co-op. Ass’n, 77 Tex. 225, 13 S.W. 980; Phoenix Ins. Co. v. Boren, 83 
Tex. 97, 18 S.W. 484; Travelers Ins. Co. v. Harris, Tex.Com.App., 212 S.W. 933; 
Coyle v. Palatine Ins. Co., Tex.Com.App., 222 S.W. 973; International Travelers 

Ass’n v. Bettis, 120 Tex. 67, 35 S.W.2d 1040: American Ins. Co. v. Maddox, 
Tex.Civ.App., 60 S.W.2d 1074; Washington Fidelity National Ins. Co. v. Williams, 
Tex.Com.App., 49 S.W.2d 1093; Fidelity-Phoenix Fire Ins. Co. v. Two States 
Telephone Co, Tex.Civ.App., 289 S.W. 726: Northwestern National Ins. Co. v. 
Westmoreland, Tex.Civ.App., 215 S.W. 471; Northwestern National Ins. Co. v. 
Mims, Tex.Civ.App., 226 S.W. 738; Georgia Home Ins. Co. vy. Trice, Tex.Civ.App.. 
70 S.W.2d 356: Maryland Casualty Co. v. Hudgins, 97 Tex. 124, 76 S.W. 743, 
64 L.R.A. 349, 104 Am.St.Rep. 857, 1 Ann.Cas. 252; Maryland Casualty Co. v. 
Glass, 29 Tex.Civ.App. 159, 67 S.W. 1062; Fidelity & Casualty Co. v. Weise, 182 
Til. 496, 55 N.E. 540; American Accident Co. v. Carson, 99 Ky. 441, 36 S.W. 169. 
34 L.R.A. 301, 59 Am.St.Rep. 473; Tolmie v. Fidelity & Casualty Co., 95 App.Div 
352, 88 N.Y.S. 717, affirmed 183 N.Y. 581, 76 N.E. 1110: Travelers Ins. Co. 
v. McConkey, 127 U.S. 661, 8 S.Ct. 1360, 32 L.Ed. 308; Markland v. Clover Leaf 
Casualty Co., Mo.App., 209 S.W. 602. 

The case of Phoenix Insurance Co. v. Boren, supra, involved the construction 
of a policy which contained exceptions exempting the company from liability for 
a loss resulting from fire occurring from certain causes. The petition alleged 
that the property was destroyed by fire, but it did not allege that the fire was 
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not occasioned by one of the causes exempted by the terms of the policy. Chief 
Justice Stayton, speaking for the court, said: “As the policy did not bind the 
company to pay a loss resulting from fire however caused, the petition should 
have alleged that the fire was not the result of a cause for which the company had 
expressly refused to be liable. Pelican Ins. Co. v. Troy Co-operative Ass’n, 77 
Tex. 225, 13 S.W. 980; May, Ins. 723.” 

The policy involved here insured “against loss resulting from bodily injuries 
effected directly, independently and exclusively of all other causes, through acci- 
dental means.” The trial court in submitting issues to the jury, inquiring whether 
or not the insured sustained bodily injuries by reason of an accident, instead of 
through accidental means, used the word “accident,” instead of the term “acci- 
dental means” used in the policy. Since the case will be reversed and remanded 
for another trial, the issue, or issues, submitted to the jury should contain the 
term “accidental means,” rather than the word “accident,” as was used in this 
instance. For a discussion of the distinction between a death resulting from an 
accident and one resulting from accidental means, see the following cases: Bryant 
v. Continental Casualty Co., 107 Tex. 582, 182 S.W. 673, L.R.A.1916E, 945, Ann. 
Cas.1918A, 517; Pledger v. Business Men’s Accident Ass’n, Tex.Com.App., 228 
S.W. 110; International Travelers Ass’n v. Bettis, 120 Tex. 67, 35 S.W.2d 1040; 
International Travelers Ass’n v. Francis, 119 Tex. 1, 23 S.W.2d 282. 

[4] The contention is made that the evidence does not support the judgment 
of the trial court, and that it should be held, as a matter of law, that plaintiff is 
not entitled to recover on the policy in question. The trial court heard the tes- 
timony, and concluded that there was sufficient evidence to raise the issues submit- 
ted to the jury, and overruled such contention. The question was also raised 
in the Court of Civil Appeals, and that court held that there was sufficient evi- 
dence to sustain the judgment. This court is unable to say, as a matter of law, 
that there is no probative evidence to sustain the judgment of the trial court. 

The judgments of the trial court and of the Court of Civil Appeals are hereby 
reversed, and this cause will be remanded to the trial court for a new trial. 
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RIGGS v. SCARBORO. No. 26627. 


Court of Appeals of Georgia, Division No. 2. March 10, 1938. 


195 Southeastern Reporter 918. 
ASSESSMENT. 

A receiver of a mutual fire insurance company alleging that losses should be 
paid by pro rata assessment of all the property assigned to the company, that no 
apportionment should be made unless it applied alike to all property insured by 
the company, and that only the members of the company who owned property 
within the county where the loss occurred should be assessed, could not recover 
assessments from members in absence of evidence showing amount of property 
assigned to company or amount of property insured by company, or amount of 
property within county where loss occurred or amount of insurance carried by 
member. 

(For other cases, see Insurance, Dec. Dig. § 71[4].) 

ASSESSMENT. 

In action by receiver of mutual fire insurance company to recover assessments 
from member, that member had a $4,050 policy was immaterial where receiver 
introduced evidence that policy had been superseded by a later policy for $2,750 
and the $4,050 policy was not put in evidence or relied on, notwithstanding that 
the $4,050 policy was produced in court under a general notice served by the 
receiver on the member. 

(For other cases, see Insurance, Dec. Dig. § 71[4].) 

4. TOTAL INSURANCE. 

Che admission of member of mutual fire insurance company that he was a 
member of association when losses for which assessments were made occurred 
did not warrant recovery of assessments from member in absence of legal prooi 
of policy and amount of total insurance of company. 


a 


(For other cases, see Insurance, Dec. Dig. § 71[4].) 
5. OTHER INSURANCE. 

In action by receiver of mutual fire insurance company to recover assessments 
from member, exclusion of another member’s policy was not error where policy 
could not have shown any fact enabling the receiver to recover. 

(For other cases, see Insurance, Dec. Dig. § 71[4].) 

6. LICENSE. 

In action to recover assessments from member by receiver of mutual fire 
insurance company whose license to do business had expired, admission of comp- 
troller general’s certificate as to years for which company was licensed to do busi- 
ness was not error where receiver could not have recovered if certificate had beer 
excluded. 

(For other cases, see Insurance, Dec. Dig. § 71[4].) 

Syllabus by the Court. 


1. In a suit to recover assessments on a member of a mutual insurance com- 
pany, the plaintiff having alleged that losses should be paid by pro rata assessment 
of all the property assigned to the company, that no apportionment should be made 
unless it applied alike to all property insured by the company, and that only the 
members of the company who owned property within: the county where the loss 
occurred should be assessed, there could be no recovery by the plaintiff when the 
evidence did not show either the amount of property assigned to the company 
or the amount of property insured by the company, or the amount of property 
within the county where the loss occurred, or the amount of insurance carried’ by 
the defendant. 


The testimony of a witness to the effect that the account sued on was 
correct was hearsay and had no probative value, it appearing from his testimony 
that he based his calculations of the assessments on the statements of another person 
as to the amounts of insurance carried by the members. Eatonton Oil & Auto Co 
v. Greene County, 53 Ga.App. 145(1), 185 S.E. 296. 


3. The admission or the exclusion of evidence, here assigned as error, does 
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not require a new trial. Irrespective of any error in this respect, the verdict 
which was directed was as a matter of law demanded. 

4. The fact that the defendant at one time had a policy of insurance for $4,050 
was immaterial so long as the plaintiff undertook to prove that that policy had 
been superseded by a later policy for $2,750, and did not put in evidence the $4,050 
policy, or rely on it, although it was produced in court under a general notice served 
by the plaintiff on the defendant. 

5. The admission by the defendant in his testimony that he was a member of 
the association at the time when the losses sued for occurred, and thought he had 
a policy, would not authorize a verdict for the plaintiff, in the absence of any legal 
proof of the policy which the plaintiff contended for, and in the absence of the 
other necessary evidence. 

Error from Superior Court, Bulloch County; Wm. Woodrum, Judge. 

Suit by D. J. Riggs, receiver of the Planters & Peoples Fire Association of 
Georgia, against L. A. Scarboro to recover assessments on a fire policy. Judgment 
for the defendant, and the plaintiff brings error. 

Affirmed. 

Hitch, Denmark & Lovett, of Savannah, and Deal & Renfroe and R. Lee 
Moore, all of Statesboro, for plaintiff in error. 

J: M. Murphy and D. C. Jones, both of Statesboro, for defendant in error. 

STEPHENS, Presiding Judge. 

D. J. Riggs, as receiver of the Planters & Peoples Fire Association of Georgia, 
brought suit on account against L. A. Scarboro, alleging indebtedness for several 
assessment losses. One of the items in the account attached to the petition was as 
follows: “1931—Mar. 20. To assessment losses R. Lee Moore and Wyman Rocker. 
Rate 10 mills . . $27.50.” The other items are in the same form. Afterwards, the 
plaintiff amended by alleging that it was incorporated on February 26, 1894, by a 
charter from the Secretary of State in pursuance of the Act of December 18, 1893, 
Acts 1893, p. 73, that the insurance to be carried on by the corporation was insuring 
the property of its members only against loss by fire, wind, or lightning, each 
member being liable for the full amount of his stock, the amount of stock being 
the amount of the policy or policies taken by the member, and to be paid by assess- 
ment only, whenever loss shall occur, that the by-laws, rules, and regulations gov- 
erning the association were fully set out in each policy of insurance that was 
issued, the copy attached to the amendment “being the original policy issued to 
H. W. Rocker, No. 2127 for $1350 on May 31, 1926, and which is made a part 
hereof,” that the charter of the corporation was never renewed, and, after the 
charter expired the association became a copartnership, that one loss mentioned in 
the petition was assessed at $2,400, another at $35, another at $1,000 and another at 
$1,200 (names of the losers being given), and that each policyholder could multiply 
the amount of his own policy by the rate named in mills and see if he was properly 
assessed. The copy of the Rocker policy attached to the amendment contained the 
following provisions: “All liabilities accruing to members of this association shall 
be paid by pro rata assessment of all the property assigned to this association, and 
the members of this association shall be composed of the owners of property 
assigned to this association. No apportionment shall at any time be made unless 
it applies alike to all property insured by this association. * * * It is understood 
by the insured under the terms of his or her acceptance of this policy, that only 
the member (s) of the association who own property within the county wherein 
loss may occur shall be assessed to meet said loss.” 


The defendant filed an answer denying all the allegations of the petition, and 
expressly denying that the plaintiff had any legal right to make assessments against 
him for losses at the time such assessments were made. 

[1-4] A witness for the plaintiff, who had been secretary and treasurer, testi- 
fied that the insurance commissioner in 1924, or 1925, required the association to 
rewrite all their policies, and that it was his “recollection and understanding” that 
the agent issued a new policy to every one in the company, and that this new policy 
included the change in it which was required by the comptroller general, and that 
the change in the policy did not in any way affect their liability as far as the policy- 
holders were concerned. Later this witness said he did not know that Mr. Scarboro 
had any knowledge of the change in this policy, except that he was a policyholder 
and on record as such, and the company had directed the agent to issue a new 
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policy to each member to take the place of the old one; at that time Mr. Lee was 
the agent of the company, and he was the only man who could issue a policy. This 
witness also testified: “I am telling you that that account is correct as shown on 
that statement, and I am telling you this, that an assessment of $27.50 at ten mills 
would show that Mr. Scarboro had $2,750 of insurance. I do not know where 
the record is to show that he had a policy issued to him for $2,750. The way I 
arrive at this amount is by the assessment and the millage, which would show the 
amount of insurance he had. I received that report from the agent. I took the 
agent’s report to me for the amount of insurance each member had before each 
assessment was made. I put it on a book. I do not know where that record is,” etc. 
The defendant testified that he had been served with notice to produce all the 
policies he had in the association and that the two policies which he brought into 
court were all that he had any notice or knowledge of having in the association, 
that he did not know how much insurance he had in force under his policy, but 
he thought he had a $4,000 policy, that he did not remember whether he got a 
notice that his policy would be reduced and did not remember whether they issued 
a new policy to him for $2,750 and he supposed he had a policy in the company 
when it went into the hands of a receiver. The court directed the jury to find for 
the defendant. The plaintiff moved for a new trial on the general grounds, which 
motion was amended by the addition of three other grounds. The motion as 
amended was overruled and the plaintiff excepted. 

So far as shown by the petition and the evidence for the plaintiff, the assess- 
ment rate was arrived at by dividing the amount of the loss by the total amount 
of insurance outstanding in the county. This rate expressed in mills was then 
multiplied by the amount of insurance carried by any member to find the amount 
assessed against that member. For example, if the total insurance outstanding was 
$500,000 and the loss $2,500, the assessment rate would be .005, i. e., 5 mills. Thus, 
a member having a policy for $2,000 would be assessed $10. It is obvious that 
to calculate an assessment on a particular member three figures are indispensable, 
the amount of total insurance, the amount of the loss, and the amount of the 
policy. Of these three figures the plaintiff proved only one, the amount of the 
losses. 

[5, 6] Exception is taken to the exclusion from evidence of the Rocker policy. 
It does not matter whether this ruling was correct or not, as the admission of that 
policy could not have shown any fact enabling the plaintiff to recover. See Steele 
v. Central of Ga. Ry. Co., 123 Ga. 237 (4), 51 S.E. 438. The exception to the 
admission of the certificate of the comptroller general as to the years for which the 
company was licensed to do business is also immaterial, because, if the certificate 
had been excluded, the plaintiff still would have failed because of the lack of 
evidence of the facts necessary to show the liability of the defendant. The court 
did not err in overruling the motion for new trial. 

Judgment affirmed. 

Sutton and Felton, JJ., concur. 


WALTER et al. v. NORTHERN INS. CO. OF NEW YORK. Ag. No. 7. 
Appellate Court of Illinois. Fourth District. March 9, 1938. 
13 Northeastern Reporter (2d) 660. 
1. RIOT. 

Damage to house by distribution of creosote by at least two people in the 
nighttime without disturbing any one constituted a “riot” within statute defining 
riot, and perpetrators of offense could be punished as for riot, as respects whether 
damage to house was done as result of riot within riot clause attached to general 
policy. Smith-Hurd Stats. c. 38, § 504. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

2. RIOT. 

A policy which insures against riot without any qualifying expression reters to 
riot as statute defines it. Smith-Hurd Stats. c. 38, § 504. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

3. RIOT. y 

Damage caused by spraying, smearing, and daubing of creosote over inter- 
ior woodwork, plaster, floors and ceiling of a two story residence by at least 
two people in the nighttime without disturbing any one was the result of a 
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“riot” within riot clause attached to general policy, which clause insured against 
riot without any qualifications attached to the word. Smith-Hurd Stats. c. 
38, § 504. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

4. DAMAGES. 

In action on riot clause attached to general policy for damage to house by 
distribution of creosote, amount of insured’s damages was for jury. Smith- 
Hurd Stats. c. 38, § 504. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from Circuit Court, Madison County; D. H. Mudge, Judge. 

Action by Charles R. Walter and others against the Northern Insurance 
Company of New York on a general policy with riot clause attached for dam- 
ages caused by distribution of creosote. From a judgment for defendant 
notwithstanding the verdict for plaintiffs, plaintiffs appeal. 

Reversed and remanded, with instructions. 

Jacoby & Daly, of Alton, for appellants. 

Warnock, Williamson & Burroughs, of Edwardsville, for appellee. 

Stone, Presiding Justice. 

This appeal from the circuit court of Madison county is from a judgment of 
that court notwithstanding the verdict in favor of appellants in the sum of 
$1,605. The action is upon a general insurance policy with riot clause attached, 
which is the real groundwork of this lawsuit. Those sections of the policy 
with which we are here concerned are as follows: “ * * * 1. $3500.00 on Dwelling 
House consisting of a two story frame building with slate roof, occupied 
and to be occupied only for dwelling purposes. * * * Supplemental Contract. 
* * * 2, Explosion, Riot, Aircraft and Self-Propelled Vehicles: In consider- 
ation of $.88 premium, the stipulations, terms, and conditions in the policy to 
which this Supplemental Contract is attached, the coverage of this policy is 
extended to include direct loss or damage by explosion, riot, aircraft and self- 
propelled vehicles. * * * Special Stipulations, Terms and Conditions Appli- 
cable to Explosion and Riot Liability: * * * The term ‘riot’ wherever used in 
this policy shall include direct loss from pillage and looting, when such pillage 
and looting occurs during and at the immediate place of a riot; riot attending 
a strike, insurrection and/or civil commotion. * * * ” 

The loss upon which this suit is based occurred during the night of January 
3, 1936, and was first discovered on the morning of January 4, 1936. It consisted 
of the wanton and malicious spraying, smearing, and daubing of creosote over 
the interior woodwork, plaster, floors, and ceilings of a two-story residence 
at 1000 Logan street, Alton, Ill. This residence was owned by the plaintiffs 
Walter, subject to a mortgage to the plaintiff Home Building & Loan Asso- 
ciation, which joined as a plaintiff for the purpose of waiving its rights as 
mortgagee. It was covered by the insurance policy now in suit. 

In their complaint the plaintiffs alleged that they were the owners and 
mortgagors of the building; that in consideration of the payment of a certain 
premium the defendant executed a policy of insurance, insuring them against 
loss or damage by riot; that on January 4, 1936, the building was damaged 
“by riot,” that is, “by the unlawful application of creosote to the interior 
parts of the house with force by two persons together—neither of which had 
any proprietary interest of any kind therein”; that they had performed all 
the conditions on their part required to entitle them to indemnity; that the 
defendant had denied liability on the ground that the application of creosote 
as alleged did not constitute a riot; that the plaintiff Home Building & Loan 
Association had joined for the purpose of waiving its rights; and that the 
defendant had refused to pay the loss, which was alleged to be $2,000. 

To the complaint the defendant first filed a motion for judgment, grounded 
on the insufficiency of the plaintiff’s statement of their cause of action. This 
was overruled. 

The defendant’s answer was then filed. It admitted the issuance of the 
policy and the receipt of the premium, but denied that the plaintiff’s building 
was damaged by riot—“that is, by the unlawful application of creosote,” as 
alleged in the complaint, denied that the application of creosote was made by 
force, denied that all conditions precedent had been performed, denied that 
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the application of creosote constituted a riot under the law or the policy, and 
denied generally all liability to the plaintiffs. The answer pleaded lack of 
specific knowledge as to ownership of the building, but admitted that the plain- 
tiff Home Building & Loan Association had joined for the purpose of waiving 
its rights. 

The evidence in the case fairly tends to prove the allegations of fact 
alieged from which appellants seek to draw the conclusions alleged in their 
complaint and upon which the jury found its verdict. The house was ser- 
iously damaged by the distribution of creosote. It is quite apparent that it was 
done by at least two people, but was done in the quiet of the night in such 
a manner as not to disturb even the next door neighbors. Some evidence 
appears that the house was entered by force; a ladder was raised to a window 
on the second story, the said window opened in the nighttime for purpose of 
entrance. There was apparently no tumult and no affray; certainly there 
was no strike, insurrection or civil commotion. 

The question for decision in this case is, “Was the damage to the house 
done as the result of a riot within the reasonable meaning and intendment 
oi the language of this policy?” 

The rider attached to this policy insures the insured against riot without 
any qualification attached to the word, It does so in more than one instance. 


The expressions used in connection with the term “riot” are not qualifications 
of the term riot. They add to that term by insuring against other damages 
than those contained necessarily in the word riot. We can conceive of an 
insurance policy of this general character which would insure the insured 
against damages occuring out of riot without any reference to a riot itself, 


but this rider insures against riot unqualifiedly, 


[1-4] Where shall we look for a definition of the word “riot”? The 
damage done to the house in question, together with the circumstances under 
which it was done, constitute a riot within the meaning of our statute, IIl.Rev 
Stat.1937, c. 38, § 504, and the perpetrators of that offense could be punished 
under our statute as for riot. Why should we arbitrarily say that this lan- 
guage is to be defined by the common-law definition of riot, or why should we 
ae : “ . Ss ite i \ ,eee ‘ _ . ’ 
say riot, “As it is commonly understood,” if indeed the thing done is a violation 
of our statute against riot? Riot in our state is a creature of our statute now. 
It is true that common-law riot may be punished in Illinois; but not because 
it is common-law riot; but because in common-law riot is involved all of the 
elements of our statute on riot, and others besides. There are cases in Illinois 
which hold that the Legislature having defined the term, all contract references 
to that term are to be interpreted by the definition of that term. Purtell v. 
Philadelphia & Reading Coal & Iron Company, 256 Ill. 110, 99 N.E. 899, 43 
L.R.A.,N.S., 193, Ann.Cas.1913E, 335; People v. Barnett, 319 Ill. 403, 150 N.E. 
831; Murrell v, Industrial Commission, 291 Ill. 334, 126 N.E. 189; People v. 
Landers, 329 Ill. 453, 160 N.E. 836. But whether they did so hold or not, it must 
be plain that a policy which insures against riot without any qualifying 
expressions must have reference to riot as our statute has defined it. We 
have held that the perpetrators of this offense were engaged in a riot. Whether 
there ensued any of the ogher damages insured against in this policy is not 
important. A riot occured by which the insured was damaged and against 
which he was insured. That being the case, it was a question of fact for the 
jury what was the amount of appellant’s damages. They found that amount 
to be $1,605. In our judgment it was error to render judgment notwithstanding 
the verdict. : ; 

The judgment of the circuit court is reversed and the cause remanded, 
with instructions to that court to enter judgment upon the verdict. 

Judgment reversed and cause remanded, with instructions. 

Murphy and Edward, JJ., concur. 


GARBER v. FIREMEN’S INS. CO. OF NEWARK, N. J. 
Supreme Court, Appellate Term, Second Department. Dec. 10, 1937. 
2 New York Supplement (2d) 801. 
1, CANCELLATION. 
Under fire policy containing provision for cancellation on five days’ written 
notice, a notice that unless premium was paid within five days from receipt 0! 
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notice “policy will be cancelled,” which appeared to have been actually received 
by insured, effected cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from Municipal Court, Borough of Brooklyn, Seventh District. 

Action to recover upon a fire policy by Jacob Garber against the Firemen’s 
Insurance Company of Newark, N. J., tried to the court without a jury. From 
a judgment for the plaintiff, defendant appeals. 

Reversed, and complaint dismissed. 

Argued September-October term, 1937, before MacCrate, Lewis, and Smith, 


Defendant appeals from a judgment in favor of the plaintiff after a trial 
without a jury. 

The action was brought to recover the sum of $1,000 allegedly due after ‘a 
fire loss in accordance with the terms and provisions of a policy of fire insurance. 

Pursuant to a stipulation entered into by the attorneys for the parties prior 
to trial, the defendant admitted the following material facts: 

“1. That the defendant entered into a contract of insurance with the plaintiff. 

“2. That a fire occurred on January 6, 1936, at 415 Watkins Street, Brooklyn, 
New York, 

“3. That the defendant received notice of the fire on January 8, 1936. 

“4. That on March 2, 1936, the plaintiff served purported proofs of his loss 
upon the defendant which are in the possession of its attorneys. 

“5. That the plaintiff demanded payment of the sum of $1,000 from the defend- 
ant which was refused, 


“6, That the stipulation may be offered in evidence at the trial as to facts 
admitted in lieu of any other proof thereof.” 

The policy involved was issued on July 15, 1935, and contemplated coverage 
of the premises and personal property of the insured until) July 15, 1936. It 
contained the following provision relating to’ cancellation: “Cancellation of Policy. 
This policy shall be cancelled at any time at the request of the insured, in which 
case the company shall, upon demand and surrender of the policy, refund the 
excess of paid premium above the customary short rates for the expired time. 
This policy may be cancelled at any time by the company by giving to the insured 
a five days’ written notice of cancellation with or without tender of the excess 
of paid premium above the pro rata premium for the expired time, which excess, 
if not tendered, shall be refunded on demand. Notice of cancellation shall state 
that said excess premium (if not tendered) will be refunded on demand.” 

Plaintiff's proof indicated that he, his wife, and six children occupied the 
apartment covered by the policy on January 6, 1936, at which time and place 
a fire occurred. As a result thereof, the plaintiff’s furniture, linens, clothing, and 
other articles of personal property were completely destroyed. The value of the 
articles as testified to approximated some $1,800. 

No proof was offered by plaintiff that he had ever paid the premium upon 
the policy, and at the close of the plaintiff’s case this alleged fatal omission was 
17e , 96 . - : : ‘ ‘ ° ° 
seized upon by defendant’s counsel as a basis of a motion to dismiss. This motion 
was denied. That disposition of the motion was predicated upon the view that 
it was unnecessary for the plaintiff to prove upon the trial the fact that he had 
paid the required premium. This is indicated by the following memorandum of 


the court: “The fact that plaintiff had possession of the policy shows definitely 
that credit was extended for the premium. The allegation in the complaint as 


to the consideration of payment was surplusage, but even then it was amended 
during trial to conform with the proof. It is well known that in fire policies, 
the insurance companies sue for earned premiums after a policy is cancelled, but 


in this case the stipulation definitely shows that a contract was entered into and 
was in existence.” 

Defendant contends that the above conclusion was erroneous and constitutes 
reversible error. 


The defense relied upon a cancellation of the policy prior go the fire loss. 
The process of preparation and transmission of the notice of cancellation was 
testified to by three witnesses, parties thereto—a stenographer, a typist, and a 
filing clerk. The notice of cancellation read: “The premium of $7.40 * * * has not 
been paid and you are hereby notified that unless said premium is paid within 5 
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days from the receipt of this notice said policy will be cancelled from the books 
of this company, in accordance with the printed conditions thereof, without 
further notice to you.” 

Assuming that this notice was received, the decisive question in this case is 
whether it was operative. 

It was argued below that the notice referred to a future date and contemplated 
a future cancellation of the policy, because it stated, “unless said premium is 
paid within 5 days the policy will be cancelled from the books of this company, 
in accordance with the printed conditions thereof * * * ”; whereas the policy 
provides for five days’ notice of actual cancellation. 

Rosenblum & Rosenzweig, of New York City (D. I. Rosenblum, of New 
York City, of counsel), for appellant. 

Benjamin A. Silverberg, of New York City (Sol H. Yellin, of New York 
City, of counsel), for respondent. 

SMITH, Justice. 

[1, 2] Judgment unanimously reversed upon the law, with $30 costs to defend- 
ant, and complaint dismissed, with appropriate costs in the court below. Defend- 
ant’s notice of cancellation, dated September 20, 1935, was effective under the 
terms of the policy in suit. The mailing of such notice, as established by defend- 
ant’s proof, including a post office receipt, raised a presumption of delivery in 
due course to plaintiff, which the latter failed to rebut. Moreover, it appears 
from the credible evidence in the case that plaintiff actually received due notice 
of cancellation. No opinion. 


GORDON v. CONTINENTAL INS. CO. No. 26807. 
Supreme Court of Oklahoma. Jan. 25, 19338. 
Rehearing Denied March 8, 1938. 
76 Pacific Reporter (2d) 1055. 
1. FORECLOSURE. 

The clause, in standard form of fire policy, providing for forfeiture of policy 
in case of commencement of foreclosure proceedings, referred to both real and 
personal property, and forfeiture clause in a fire policy covering a house and 
furniture providing that policy should be void upon commencement of foreclosure 
proceedings was not invalid on ground that it was contrary to standard form 
36 Okl.St.Ann. §§ 243, 244, St.1931, §§ 10556, 10557. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

2. SHORT FORM. 


Where insurance commissioner has approved terms of a short or different 
form of fire policy authorized by statute for farm or dwelling house property, 
terms of that policy govern, instead of terms prescribed by statute for standard 
form ot policy. 36 Okl1LSt.Ann. § 245, St.1931, § 10558. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


3. APPROVAL, OF FORM. 

The statute authorizing fire insurance companies to issue a short or different 
form of policy for farm or dwelling house property upon approval of form by 
insurance commissioner did not unconstitutionally delegate legislative power to 
commissioner, since commissioner was given merely quasi-judicial power of 
approving form of policy issued by company. 36 Okl.St.Ann. §§ 221, 245, St.1931, 
§§ 10527, 10558. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

4. WAIVER. 

A waiver of gondition of fire policy may be expressed by any acts showing 
unequivocally intention to continue policy in force after knowledge of breach ot 
condition. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

5. PROOF OF LOSS. 

Where proof of loss under fire policy contained nonwaiver agreement provid- 
ing that furnishing of that blank or preparing of proofs by adjuster was not a 
waiver of any rights of insurer, insurer, by requiring insured to furnish proot 
of loss and to procure certificate from county court showing authority to act 
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for his deceased brother, who had interest in insured property, did not waive right 
to avoid liability because of breach of mortgage foreclosure clause. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

6. ADJUSTMENT. 

\ participation in adjustment of loss under fire policy amounting to final 
understanding and agreement to pay a sum thereunder to insured constitutes 
waiver of breach of condition of which insurer then knew or ought to have known, 
notwithstanding that adjustment is subsequently repudiated. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

7. SETTLEMENT. 

‘ In suit on fire policy, evidence concerning whether settlement agreed upon 
between insured and insured’s agent amounted to a final adjustment which would 
constitute a waiver by insurer of breach of mortgage foreclosure clause in policy 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Syllabus by the Court. 

1. A waiver may be expressed by any acts showing unequivocally the intention 
to continue the contract of insurance in force after knowledge of the breach of 
1 condition. A participation in adjustment of the loss under a fire policy, amount- 
ing to a final understanding and an agreement to pay a sum thereunder to the 
insured, amounts to a waiver of all breaches of condition of which the insurer then 
knew or ought to have known, even though the adjustment is subsequently broken 
off or repudiated. 

2. Section 10558, O.S.1931, 36 Okl.St.Ann. § 245, authorizes the issuance of a 
“short or different form of policy” for farm or dwelling house property to the 
standard form policy prescribed by section 10557, O.S.1931, 36 Okl.St.Ann. § 244, 
and, upon the approval thereof by the insurance commissioner, the terms of such 
policy will govern instead of the terms prescribed by statute for the standard form 
of policy. 

3. The jury is the sole judge of the facts and the inferences to be drawn 
therefrom, and where there is any evidence, or inferences to be drawn therefrom, 
reasonably tending to sustain a petition stating a cause of action, it is prejudicial 
error to sustain a demurrer to the evidence. 

Welch and Corn, JJ., dissenting. 

Appeal from District Court, Lincoln County; Leroy G. Cooper, Judge. 

Action on a fire insurance policy by C. C. Gordon, and C. C. Gordon, admin- 
istrator of the estate of William Gordon, deceased, against the Continental Insur- 
ance Company. Judgment for defendant, and plaintiff appeals. 

Judgment reversed, with directions. 

W. L. Johnson, of Chandler, for plaintiff in error. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for defendant in error. 

Hurst, Justice. 

This is an action on a fire insurance policy brought by the plaintiff Gordon 
against the defendant Continental Insurance Company. Judgment was rendered 
for the defendant on its demurrer to the plaintiff’s evidence. The policy covers 
a house in the sum of $500, household and kitchen furniture in the sum of $300, 
and other personal property not involved herein. On January 26, 1933, the house 
and contents were destroyed by fire. Settlement was made as to the personal prop- 
erty, so only the loss as to the real property is involved in this action. The defend- 
ant admits the execution of the policy and the loss, but seeks to avoid liability 
by reason of a mortgage foreclosure clause. On December 15, 1932, prior to the 
loss, an action was commenced against plaintiff to foreclose a real estate mortgage 
upon the land on which the house was situated. The clause in the policy relied 
upon by defendant is in part as follows: “It is stipulated and agreed that if * * * 
the property or any part thereof shall thereafter become mortgaged or incum- 
hered; or upon the commencement of foreclosure proceedings: * * * then in each 
and every one of the above cases this policy shall be null and void.” Plaintiff 
Presents two propositions for reversal: (1) That the forfeiture clause in the policy 
is contrary to and not authorized by statute; and (2) that even if the clause is 
valid, it was waived by the conduct of the defendant. 

[1] 1. Plaintiff contends that the forfeiture clause in the policy above quoted 
is invalid in that it is contrary to the standard form of fire insurance policy 
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prescribed by statute. Section 10556, O.S.1931, 36 Okl.St.Ann. § 243, provides 
that “no fire insurance company shall issue fire insurance policies on property in 
this State other than those of the standard form herein set forth.” The forfeiture 
clause prescribed by the standard form, section 10557, O.S.1931, 36 OkI.St.Ann. 
§ 244, is in part as follows (punctuation as in the statute): “This entire policy, 
unless otherwise provided by agreement endorsed hereon or added hereto, shall 
be void if the insured now has [other insurance, etc.]; or if the subject of the 
insurance be personal property and be or become encumbered by a chattel mortgage, 
or if, with the knowledge of the insured, foreclosure proceedings be commenced, 
or notice given of sale of any property covered by this policy by virtue of any 
mortgage or trust deed; or if [etc.].” ; 

(a) It is contended that the forfeiture clause in the policy is contrary to the 
standard form because the clause in the policy provides for a forfeiture in the 
event of a mertgage or foreclosure proceeding on either real or personal property, 
whereas it is argued that under the standard form, the policy will be forfeited 
only in the event of a mortgage or foreclosure proceedings as to personal property. 
Thus it is argued that the clause in the instant case has enlarged the clause in the 
standard form and since section 10556, O.S.1931, 36 Okl.St.Ann. § 243, requires 
that all fire insurance policies must be in the standard form, it is invalid. 


Defendant first answers the contention of plaintiff with the argument that under 
the proper construction of the forfeiture clause in the standard form, it does not 
1efer alone to mortgages and foreclosure proceedings on personal property, but 
applies to real property as well. It will be noticed that the phrase, in the standard 
form, referring to cases where the subject-matter of the insurance is personal 
property and incumbered by a chattel mortgage, is separated from the next 
phrase pertaining to foreclosure proceedings by the expressoin “or if” and by a 
comma. ‘Treating the second phrase separately, it would not be limited to personal 
property, inasmuch as it refers to “trust deed” as well as “mortgage.” Thus the 
forfeiture clause in the standard form refers to both real and personal property. 
Under this construction, there would be no conflict between the standard form, 
and the policy in the instant case. This appears to be the most logical inter- 
pretation of this lengthy sentence in the statute. 

It will be observed, however, that a semicolon precedes the expression “or 
if” in every instance except the one separating the two parts of the mortgage 
clause. In that instance, the expression “or if” is preceded by a comma. It 
is argued by plaintiff that emphasis must be given to the punctuation as evidencing 
the intention that the entire mortgage clause between the two semicolons refers 
only to cases where the subject-matter of the insurance is personal property. We 
cannot agree with that contention. Punctuation marks in a policy may be resorte4 
to as an aid in construction, but do not necesasrily control, and cannot change a 
meaning which can plainly be gathered from the words and their arrangement. 
1 Couch, Ins.Law, § 185; 13 C.J. 535. Such a construction as urged by plaintiff 
would render meaningless the reference to “trust deeds” in the second part of 
the clause, as such deeds pertain only to real estate. 

[2] (b) But assuming that the standard form is construed so as to be in 
conflict with the clause in the policy sued on in the instant case, the result will 
he the same. In such case, it is the position of the defendant that the policy 1s 
in the short or different form prescribed for farm property, as authorized by 
section 10558, O.S.1931, 36 Okl.St.Ann. § 245, and a policy issued pursuant to this 
section of the statute need not comply with the terms of the standard form. That 
section provides: “Any fire insurance company doing business under the laws of 
this State may issue a short or different form of policy to the one herein prescribed 
for farm or dwelling house property, also for tornado loss: Provided, that the 
form so issued shall be first submitted to and approved by the Insurance Commis- 
sioner of this State”’ On the other hand, plaintiff argues that the statute authoriz- 
ing the short form means merely that they can shorten the statutory form to cut 
out all provisions not applicable to farm property. But this court has taken a 
contrary view in Brown v. Hartford Fire Ins. Co., 1925, 108 Okl. 90, 234 P. 352, 
and Insurance Co. of North America v. Renfro, 1926, 121 Okl. 124, 247 P. 990, 
where it was held that in policies on farm property issued in the short form as 
provided in section 10558, supra, 36 Okl.St.Ann. § 245, the terms of the policy will 
govern instead of the terms prescribed in the standard form. Brown v. Hartford 
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Fire Ins. Co., supra, involved a cancellation clause, and upon close examination 
it appears that the clause in the policy was materially different from the clause 
in the standard form. Therefore the holding that the short form policy governed 
instead of the standard form is authority directly in point. In the Renfro Case, 
supra, the insured sued to recover on a fire policy on farm property issued in 
the short form, and the company defended on the ground that the policy provided 
that it would not be liable for loss during the time when the insured was in default 
on his premium notes. Although such clause is not found in the standard form, 
the court held that the short form governed. This is also authority in point. 


[3] (c) The plaintiff further contends, however, that if these statutes are 
construed to mean that the insurance commissioner can prescribe and authorize 
a short form of policy which is materially different from the standard form, it 
is an unconstitutional delegation of legislative power to the commissioner. This 
question was not discussed in the two cases cited in support of this construction. 
Plaintiff cites cases from Arizona, Minnesota, and Wisconsin, holding that statutes 
providing that the insurance commissioner shall prepare, approve and adopt a 
printed form of policy of fire insurance, is an unconstitutional delegation of 
legislative power. Wylie v. Phoenix Assur. Co., 42 Ariz. 133, 22 P.2d 845; 
Anderson v. Manchester Fire Assur. Co., 59 Minn. 182, 60 N.W. 1095, 63 N.W. 
241, 28 L.R.A. 609, 50 Am.St.Rep. 400; Dowling v. Lancashire Ins. Co., 92 Wis. 
63, 65 N.W. 738, 31 L.R.A. 112. But section 10558, supra, 36 Okl.St.Ann. § 245, 
does not delegate to the commissioner the duty of preparing a standard form 
for fire policies on farm property, but provides that he shall approve the form 
of policies issued by the companies. Under our interpretation, the companies are 
not governed by the standard form, and its provisions are not construed as a 
part of the policies they write on farm property, but their only limitation is the 
general law. The duties of the commissioner under this section are, therefore, 
the same as under section 10527, O.S.1931, 36 Okl.St.Ann. § 221, providing that 
the insurance commissioner shall approve the form of life insurance policies. His 
power in such case has been held not to be legislative, but rather quasi-judicial 
in that he determines only whether the policies are in clear and understandable 
form and are in accord with the general law as it exists. Mutual Ben. Life Ins. 
Co. v. Welch, Ins. Com’r, 1917, 71 Okl. 59, 175 P. 45. Section 10558, supra, 36 


OkLSt.Ann. § 245, is therefore not an unconstitutional delegation of legislative 
power. 


We conclude that the forfeiture clause in the policy under discussion is valid 


under either interpretation of the mortgage clause in the standard form. 
2. Plaintiff further contends that the provision in the policy, declaring it to 


be null and void if the property or any part thereof shall thereafter become mort- 
gaged or incumbered or foreclosure proceedings commenced, was waived by the 
conduct of the adjuster of the defendant company. There are three acts of the 
defendant relied on by plaintiff to constitute waiver: (a) requiring plaintiff to 
furnish proof of loss; (b) requiring plaintiff to procure a certificate from the 
county court showing his authority to act for his deceased brother, who had an 
interest in the property; and (c) that prior to both of these acts the defendant 
had agreed upon a settlement of the whole claim, including the house, with full 
knowledge of the foreclosure. 


[4, 5] (A waiver may be expressed by any acts showing unequivocally the 
intention to continue the contract in force after knowledge of the breach. Vance 
on Insurance, p. 451 et seq.: Springfield Fire & Marine Ins. Co. v. E. B. Cockrell 
Holding Co., 1917, 67 Okl. 116, 169 P. 1060; Fidelity Phenix Ins. Co. v. School 
Dist. No. 62 of Jackson County, 1918, 70 Okl. 300, 174 P. 513, 515. The clause 
under discussion is a condition subsequent which may be waived by appropriate 
conduct of the defendant. However, we are of the opinion that the first and second 
acts complained of—the requirement of proof of loss and the certificate of authority 
from the county court—do. not constitute a waiver in this case. The vroof of loss 
contained a nonwajver agreement in which it\was agreed that the furnishing ot 
that blank or the preparing of proofs by an adjuster is not a waiver of any of the 
rights of the company. Such nonwaiver agreements are held to be valid (Vance 
on Insurance, pp. 478 and 474 note 75; 26 C.J. 405; State Mut. Ins. Co. v. Green, 
1915, 62 Okl. 214, 166 P. 105, L.R.A.1917F, 663), although not extended by implica- 
tion beyond their exact terms. Springfield Fire & Marine Ins. Co. v. Fine, 1923, 
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90 Okl. 101, 216 P. 898. The nonwaiver agreement in this case was sufficient to 
cover the request for the certificate from the county court, since it was requested 
at the same time as the proof of loss. 

[6] The decisive question then narrows down to a consideration of whether 
the defendant had agreed upon a settlement of the whole claim, prior to the 
nonwaiver agreement and prior to the first two acts discussed, sufficient to con- 
stitute a waiver of the forfeiture clause. The plaintiff pleaded waiver on this 
ground in his reply, and the case was tried largely on stipulated facts. Plaintiff 
testified that about three weeks after the fire occurred, the agent of the defendant 
came to plaintiff's place and they “agreed on the settlement of the house and 
houeshold goods.” Plaintiff then stated the amount of this settlement, but it was 
stricken by the court when objected to by defendant. As we understand the record, 
this ruling of the court only applied to the amount, and the testimony that a 
settlement had been agreed upon remained in evidence without objection. 

This action is on the insurance policy and not on the agreement of settlement, 
and it is a well-established rule that if the parties agree upon a settlement of the 
whole claim which amounts to a final adjustment, with knowledge of the breach 
of condition, such agreement will constitute a waiver, although the agreement is 
later repudiated. 26 C.J. 334, § 419. This court has held that adjustments or 
settlements constitute a waiver of forfeiture clauses in actions on the policy, in 
accordance with the weight of authority. Western Reciprocal Underwriters’ 
Exchange v. Coon, 1913, 38 Okl. 453, 134 P. 22; Springfield Fire & Marine Ins. 
Co. v. Fine, supra/ American Cent. Ins. Co. v. Sinclair, 1916, 61 Okl. 17, 160 P. 
60. It is also well settled that the adjuster has the power to waive forfeitures. 
Western Reciprocal Underwriters’ Exchange v. Coon, supra. 

|7, 8] Plaintiff's testimony can only be interpreted to mean that the agreement 
amounted to a final adjustment. It must not be confused with the settlement which 
was subsequently made for the personal property alone, nor with the other two acts 
contended by plaintiff to establish waiver. This was evidence of a prior agreement 
constituting an independent ground for waiver, and therefore the trial court erred 
in sustaining defendant’s demurrer to plaintiff's evidence. Mercantile Trust Co. 
v. Roland, 1923, 92 Okl. 126, 218 P. 826. 

3. The defendant contends that the plaintiff is bound by his proof of loss in 
which he claimed loss for the personal property only, and that upon receipt of 
the settlement therefor, he surrendered the policy. But it is clear that the settle- 
ment only pertained to the personal property, and when the company denied 
liability on the real estate, the delivery of the policy to the agent did not constitute 
a surrender of plaintiff’s rights in that connection, and he was bound to do nothing 
further to comply with the terms of the policy on his part. 

The judgment is reversed, with directions to grant a new trial and proceed 
in accordance with views herein expressed. 

Osborn, C. J., Bayless, V. C. J., and Riley, and Gibson, JJ., concur. 

Welch and Corn, JJ., dissent. 

Phelps and Davison, JJ., absent. 
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MOORE v. WESTERN ASSUR. CO. OF TORONTO, CANADA. No. 14623. 
Supreme Court of South Carolina. March 1, 1938. 
195 Southeastern Reporter 558. 
OVERTURNING. 

Where wheels on right side of truck loaded with fruit sank down to the 
axle, a distance of two or three feet, in earthern shoulder of highway, causing 
load to shift its weight, and sideboards of truck were thereby broken and 
fruit was precipitated to the ground, damage to fruit was caused by “overturn- 
ing” of truck within policy providing for payment to insured on insured’s 
liability as private or common carrier for loss or damage to goods caused by 
“overturning of the motortruck and/or trailer,” since a slight overturning 


‘ 


is as much an “overturning” as a complete overturning. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Appeal from Common Pleas Circuit Court of Bamberg County; A. L. 
Gaston, Judge. 

Action by J. W. Moore against the Western Assurance Company of Tor- 
onto, Canada, on a policy indemnifying plaintiff for liability as a private or 
common carrier. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

E. H. Henderson, of Bamberg, for appellant. 

Kearse & Kearse, of Bamberg, for respondent. 

Wi._uiAM H. GrimsBat, Acting Associate Justice. 

This case involves the proper construction of an insurance contract. It 
comes to this court on appeal of the insurer from a verdict in the sum of $191.12 
directed in favor of the respondent by the presiding judge, Hon. Arthur L,. 
Gaston. 

The contract of insurance provided for the payment by the insurer to the 
insured on the liability of the insured to others for loss or damage to lawful 
goods and merchandise caused directly by any of the perils enumerated in the 
contract, for which peril the insured may be liable as a private or common 
carrier under bills of lading or shipper’s receipts while said goods or mer- 
chandise were loaded for shipment and in transit in or on automobiles or trailers 
operated by the insured. 

Among the perils enumerated in the contract for which the appellant agreed 
to become liable was the following: “Overturning of the motor truck and /or 
trailer.” 

It seems that on February 14, 1937, respondent’s truck was engaged in 
transporting a load of fruit from Florida to Orangeburg, S. C.; the fruit heing 
consigned to one J. J. Union, in the city of Orangeburg. The truck was pro- 
ceeding along a highway surfaced with concrete, when there was a sudden 
congestion of traffic which necessitated the driver of the truck, in order to 
avoid a collision, to drive the wheels on the right side of the truck off of the 
concrete surface and onto the earthen shoulder of the highway. The earth 
of the shoulder was soft. The wheels on the right side of the truck sunk 
down to the axles, a distance of two to three feet. This caused the load of 
fruit to shift its weight. The side boards of the truck were thereby broken, 
and a considerable portion of the fruit was precipitated to the ground and 
damaged. 

No question is made in the appeal as to the amount of the loss. If appel- 
lant is liable at all under the terms of the contract, it is liable in the sum of 
$191.12. 

Judge Gaston ruled as follows: “As to the overturning, the degree of 
overturning has nothing to do with it. A slight overturning is as much an 
overturning as a complete overturning.” ; 

And again: “The contract is in writing between these parties, and it is 
my duty to construe the written contract, and under my view of it the defend- 
ant would be liable for damages caused by an overturning such as occurred in 
this case.” 

We find ourselves in agreement with the rulings of the trial judge. 

In the case of Parker v. Jefferson Standard Insurance Co., 158 S.C. 394, 
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155 S.E. 617, 618, this court used the following language—quite applicable to 
the instant case: “In the construction of insurance contracts, it is vitally 
essential that the courts do not ignore the fact that the primary object of 
all insurance is to insure, and that, in cases of doubt, uncertainty, manifest 
ambiguity, or susceptibility of two equally reasonable interpretations, since 
the language used is the selection and arrangement of the insurer, such con- 
tracts must be liberally construed in favor of the insured.” Citing a number 
of cases of this jurisdiction. 

And in the case of Peace v. Southern Life & Trust Co., 171 S.C. 102, 171 
S.E. 475, this court held that the words “necessarily confining one to bed” 
used in a contract of health insurance should be construed to mean “substan- 
tially confining one to bed.” 

It is therefore ordered that the judgment herein be, and the same is 
hereby, affirmed, and the exceptions overruled. 

Bonham, Baker, and Fishburne, JJ., concur. 

Stabler, C. J., and Carter, J., not participating on account of illness. 
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MARINE 


EAGLE STAR & BRITISH DOMINIONS v. TADLOCK et al. No. 886—Y. 
District Court, S. D. California, Central Division. March 5, 1938. 
2 Federal Supplement 545. 
4. REPAIR. : 5 

A maritime lien acquired by boatbuilders, who repaired vessel at request of 
master acting for owner, gave boatbuilders an insurable interest in vessel. 46 
U.S.C.A, § 971. 

(For other cases, see Insurance, Dec. Dig. § 115[8].) 

6. MORTGAGE. wal J : 

Where neither mortgagee of insured vessel nor lien claimant were designated 
as such by marine policy insuring them with owner as their respective interests 
might appear, .right to proceeds of insurance after loss of vesseli depended, not 
upon mortgage, but upon insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

7, OPEN MORTGAGE CLAUSE. ’ ss , 

The words “as their interest may appear,” as used in insurance policies, refer 
to debts owing by insured, and, when a mortgagee is so designated, the clause, 
which is usually referred to as the “open mortgage clause,” means that insurer 
will pay mortgagee to extent of his lien at time of loss. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

8. MORTGAGE. 

Under insurance policy insuring mortgagee as his interest may appear, mort- 
gagee stands ‘in shoes of insured and becomes his agent to receive proceeds; the 
interest of mortgagee being his interest in proceeds and not his interest in prop- 
erty. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

9. MORTGAGEE. 

Under insurance policy insuring mortgagee as his interest’ may appear, his 
indemnity is subject to risk of every act and neglect of mortgagor which would 
avoid original policy in mortgagor’s hands. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 
10. LOSS PAYABLE CLAUSE. 
_ Under insurance policy designating several persons as beneficiaries as their 
interest may appear, reference is to their respective interests, not at time of issuance 
of policy, but at time of loss. i 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 
il. LOSS PAYABLE CLAUSE. 

The clause “as their interest may appear,” even when used to designate a sole 
mortgagee, is intended to provide for contingency of reduction in debt between 
date of policy and date of loss. 

(For other cases, see Insurange, Dec. Dig. § 580[1].) 

13. MARITIME LIEN. 

Where boatbuilders who had repaired insured vessel requested their insurance 
broker to secure insurance to cover their claim, they were bound by acts of their 
broker in procuring a new marine policy, regardless of whether insurance protection 
provided was less than value of repairs for which they would have a maritime 
lien. 46 U.S.C.A. § 971. 

(For other cases, see Insurance, Dec. Dig. § 108.) 

14. AGENCY FOR INSURED. 
An insurance broker is agent of insured and not of insurer. 
(For other cases, see Insurance, Dec. Dig. § 98.) 

15. BROKER. 


_ An insured is bound by insurance broker’s acts, even though fraudulent, and 
is charged with broker’s knowledge and cannot challenge validity of contract which 
broker makes for him. 


(For other cases, see Insurance, Dec. Dig. §§ 108, 111, 113.) 
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16. INSURABLE INTEREST. 

Where it appeared to be the underst: nding of boatbuilders who had repaired 
insured vessel, and of other interested parties, that insurable interest of boatbuilders 
should be limited to amount of additional insurance obtainable, boatbuilders, whose 
insurance broker procured marine policy, were hound by that understanding which 
limited their insurable interest to increase in that policy over amount of replaced 
policy. 

(For other cases, see Insurance, Dec. Dig. § 108.) 

In Equity. Bill in interpleader by the Eagle Star & British Dominions against 
M. G. Tadlock and others, to determine the right to the proceeds of an insurance 
policy on a fishing boat, wherein the defendants filed a cross-bill. 

Judgment, - accordance with opinion. 

Lloyd S. Nix, of Los Angeles, Cal., for Garbutt-Walsh. 

J. F. DuPaul and Lindley & Higgins, all of San Diego, Cal., for Security 
Trust & Savings Bank of San Diego. 

YANKWICH, District Judge. 

The Eagle Star & British Dominions, a British insurance corporation, filed a 
bill in interpleader, 28 U.S.C.A. § 41(26), and paid into the registry of the court 
the proceeds of an insurance policy on the fishing boat Yellowtail. The Yellowtail 
was an oil screw vessel of the burden of eighteen tons with a gross capacity of 
thirty-two tons, owned by M. G. Tadlock. The policy was for $8,000. The amount 
actually paid into court was $7,160, the insurance company having deducted the 
premium on the policy. The amount, from which must be deducted the solicitors’ 
fees and costs alolwed to the complainant, is being claimed by the Security Trust 
& Savings Bank of San Diego, to whom we shall refer as “the bank,” and Garbutt- 
Walsh, a copartnership, consisting of Matt J. Walsh and Frank E. Garbutt, claim- 
ants of a maritime lien for. repairs and improvements on the boat, to whom we 
shall refer as “the boatbuilders.” 

At the time of the loss, the bank had a note and mortgage on the boat, signed 
by M. G. Tadlock, owner, on which a total of principal and interest of $9,097.15 
was due. The mortgage, although registered, was not a preferred mortgage. 46 
U.S.C.A. § 922. It required the owner to keep the Yellowtail insured, at all times, 
with a “good and responsible insurance company,” selected and approved by the 
bank “for an amount at least equal to the amount which shall, from time to time, 
remain unpaid upon the said indebtedness and interest thereon” and to keep it 
renewed and valid at all times. 

When the boat was turned over to the boatbuilders, no agreement was made 
by them with the owner or master that insurance be procured for their benefit, 
to cover the projected repairs and improvements. The boat was originally covered 
by a policy of marine insurance in the sum of $7,000, with loss payable to the 
owner and the bank “as their respective interest may appear.” About December 
23, 1935, the boat was taken to the boat yard of Garbutt-Walsh at San Pedro, 
California, by its master. Between that date and January 29, 1936, with his and 
the owner’s knowledge and consent, Garbutt-Walsh furnished material and labor 
for the repair and improvement of the boat to the value of $4,358.06. On January 
29, 1936, the boat left their yard at San Pedro and proceeded to San Diego, its 
home port. On February 2, it left on a voyage during which, on February 22, 1936, 
as a result of a gasoline explosion, it burned and sank at sea, a total loss. 

While the repairs and. improvements were being made on the boat, the boat- 
builders asked their insurance broker to secure insurance to cover their claim, 
the full amount of which was not yet deferniined. The broker secured a temporary 
coverage of $1,800. Later, after many negotiations, a new policy, dated February 
5, 1936, for $8,000 was issued, with loss payable to M. G. Tadlock, Security Trust 
& Savings Bank of San Diego, California, and Garbutt-Walsh “as their respective 
interest may appear.”: The policy was delivered to the bank and the old policy 
for $7,000 was canceled. 

The fundamental question involved is this: 

[1] Are the boatbuilders entitled to the payment, out of the proceeds, of the 
full value of the labor and materials furnished to the Yellowtail? ‘They had a 
maritime lien, having made the repairs and improvements at the behest of the 
master of the vessel, who was in charge for the owner. 

[2-4] This lien was not destroyed by the provision in the bank’s mortgage 
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which gave the mortgagee the right to declare default in case the owner permitted 
the vessel “to be run in debt to an amount exceeding in the aggregate the sum 
of No dollars.” 46 U.S.C.A. §§ 971, 973; The Yankee, 1916, 3 Cir., 233 F. 919; 
The Luddco 41, 1933, 9 Cir., 66 F.2d 997. It was superior to the mortgage of 
the bank (Morse Dry Dock Co. v. Northern Star, 1926, 271 U.S. 552, 46 S.Ct. 589, 
70 L.Ed. 1082), and gave Garbutt-Walsh an insurable interest in the vessel. See 
Merchants Mut. Insurance Company v. Baring, 1874, 20 Wall. 159, 87 U.S. 159, 
22 L.Ed. 250; Hooper v. Robinson, 1878, 98 U.S. 528, 25 L.Ed. 219; Globe & Rutgers 
Fire Ins. Co. v. Rose, 1937, 8 Cir., 91 F.2d 635. The owner’s insurable interest 
is not questioned. 38 Corpus Juris 1012; Arnould on Marine Insurance, 11th Ed., 
1924, §§ 298, 299. 

[5] With the total destruction of the Yellowtail, the maritime lien was lost 
(38 Corpus Juris 1247; Collins v. Fort Wayne, D.C.1861, 6 Fed.Qas. 119, 122, 
No. 3012), and the security for it and the mortgage was gone. 

[6] The new policy of insurance insured the owner, M. G. Tadlock, Security 
Trust & Savings Bank of San Diego, and Garbutt-Walsh “as their respective 
interest may appear” and made “loss, if any, payable to them.” 

Neither the nank, mortgagee, nor Garbutt-Walsh, lien-clatmants, were designated 
as such. The boat having been lost, the right to the proceeds of the insurance 
depends not upon the mortgage, but upon the contract of insurance. 

[7-10] The words “as their interest may appear,” in insurance policies, have 
been before the courts repeatedly. They refer to debts owed by the insured. When 
a mortgagee is so designated, the clause, usually referred to as “the open mort- 
gage clause,” means that the insurer will pay the mortgagee “to the extent of his 
len or charge upon the premises” at the time of loss. Sias v. Roger Williams 
Insurance Co., C.C.N.H.1880, 8 F. 187, 188. And see Trustees of Thayer Academy 
v. Corporation of Royal Exchange Assur. Co., 1932, 281 Mass. 150, 183 N.E. 264, 
266; Norwich Union Fire Insurance Soc. v. Citizens’ Bldg. & Loan Ass’n, 1928, 
Tex.Civ.App., 7 S.W.2d 144. The mortgagee stands in the shoes of the insured 
and becomes his agent to receive the proceeds of the policy. The “interest” of 
the mortgagee is his interest not in the property, but in the proceeds. Place v. 
Norwich & N. Y. Transp. Co., City of Norwich, 1886,°118 U.S. 468, 6 S.Ct. 1150, 
30 L.Ed. 134; Reynolds v. London, etc., Ins. Co., 1900, 128 Cal. 16, 60 P. 467, 79 
Am.St.Rep. 17, Alexander vy. Security First Nat. Bank of Los Angeles, 1936, 7 
Cal.2d 718, 62 P.2d 735; Hayward Lumber & Investment Co. v. Lyders, 1934, 139 
Cal.App. 517, 34 P.2d 805; Walker v. Queen Insurance Co., 1926, 136 S.C. 144, 
134 S.E. 263, 52 A.L.R. 259; 5 Couch on Insurance, 1929, § 1215a. His indemnity 
is “subject to the risk of every act and neglect of the mortgagor which would 
avoid the original policy in his hands.” Delaware Insurance Co. v. Greer, 1903, 
8 Cir., 120 F. 916, 918, 919, 61 L.R.A. 137; See: St. Paul Fire & Marine Ins. Co. 
v. Ruddy, 1924, 8 Cir., 299 F. 189; A&tna Insurance Co. v. Houston Oil & Transport 
Co., 1931, 5 Cir., 49 F.2d 121, 1931 A.M.C. 995. When several persons are des- 
ignated as beneficiaries, and the clause “as their interest may appear” is worded 
in the subjunctive mood, it postulates their_respective interest, not at the time the 
policy of insurance is issued, but “such interest as by proper proofs is shown to 
appear at the time of the loss.” Fenton v. Cascade Mutual Fire Ass’n, 1910, 60 
Wash: 389, 111 P. 343, 344. And see Atlas Reduction Co. v. New Zealand Ins. Co., 
1905, 8 Cir., 138 F. 497, 9 L.R.A., N.S., 433. 

[11, 12] Even in the case of a sole mortgagee, the clause is intended to 
provide for the contingency of a reduction in the debt between the date of the 
poficy and the date of the loss. Attleborough Savings Bank v. Security Insurance 
Co., 1897, 168 Mass. 147, 149, 46 N.E. 390, 60 Am.St.Rep. 373. And where a fund 
is provided for the benefit of persons holding debts of unequal amount and the 
amount is insufficient to pay them-all, an intention to distribute to each a propor- 
tionate amount may be presumed. Weber v. Weber, 1935, 169 Md. 702, 181 A. 670. 

The policy of insurance here does not refer to the bank as “mortgagee” or 
to the boatbuilders as “lien claimant.” Nor does it disclose the amount of the 
claim of either. 

So we must resort to extrinsic evidence to determine their interests at the time 
of the loss. 

Had the policy of insurance been issued, in its inception, to the owner, bank 
and boatbuilders, without any other understanding, it might be argued plausibly 
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that the boatbuilders should share, at least in proportion to the amount of their 
claim. Weber v. Weber, supra. 

The unquestioned evidence shows that the value of the labor and materials 
furnished to the vessel was $4,538.06. The charges and bills were approved by the 
master of the vessel, as the work progressed. No serious attempt was made at the 
trial to question the need for the repairs and the reasonableness of the charges. 
However, it is clear that no one anticipated that the cost would be so high. This 
fact is significant. It sheds light on the negotiations which led to covering the 
prospective claim of the boatbuilders by insurance. We shall not attempt to discuss 
the testimony in detail. 

We are satisfied that there was not, at any time, any understanding that the 
insurable interest of the boatbuilders should extend to the full amount of their 
claim, whatever it might be, and that it should have preference over the bank’s 
mortgage. At no time was the bank requested to subordinate or to impair the 
$7,000 protection it had under the old policy. The insurance was secured, not 
through the insurer's agent, but through the boatbuilders’ broker. He was requested 
to secure coverage for $1,800. While negotiating for this, he secured temporary 
coverage in that amount. As the value of the boat would not allow such additional 
insurance, the agent secured $1,000. This was done with the consent of the owner 
and the bank. 

[13-15] The facts evidence a clear understanding of the parties, acting directly 
or through their agents, that the insurable interest of the boatbuilders should be 
limited to the amount of additional insurance obtainable. The additional insurance 
was provided in a new policy of $8,000, which replaced the old policy of $7,000. 
We cannot agree to the contention of the boatbuilders that they are not bound by 
the acts of their broker, if they had the effect of limiting their protection to less 
than the full value of the repairs and improvements for which they would have 
a maritime lien.. An insurance broker is the agent of the insured and not of the 
insurer. The insured is bound by the broker’s acts and is charged with his knowl- 
edge. He cannot challenge the validity of the contract which the broker makes 
for him. He may even be bound by his fraudulent acts or representations. 9 Cor- 
pus Juris 509, 667, 670; 32 Corpus Juris 1054, 1086; Hamblet v. City Insurance 
Co., D.C.Pa.1888, 36 F. 118: Mahon v. Royal Union Mutual Life Insurance Co., 
1905, 3 Cir., 134 F. 732; Travelers Ins. Co. v. Thorne, 1910, 1 Cir., 180 F. 82, 38 
L.R.A.,N.S., 626; International Paper Co. v. General Fire Assurance Co., 1920, 
2 Cir., 263 F. 363: Hesselberg v. Aftna Life Ins. Co., 1935, 8 Cir., 75 F.2d 490; 
Strangio v. Consolidated Indemnity & Insurance Co., 1933, 9 Cir., 66 F.2d 330. 

[16] It follows that the boatbuilders are bound by the understanding which 
limited their insurable interest to the increase in the policy. 

The amount of the new policy, $8,000, has been depleted by the deduction by 
the insurer of $840 for premium due. The amount actually deposited in the registry 
was $7,160. The costs of interpleader and the attorney’s as allowed left the 
sum of $6,602.12. 

We believe this fund should be apportioned to the two claimants according to 
their respective interests as disclosed by the facts, i. e., seven-eighths to the bank 
and one-eighth to the boatbuilders, Garbutt-Walsh. 

Ordered that Security Trust & Savings Bank of San Diego have judgment 
on the fund for $5,776.86 and Garbutt-Walsh for $825.26. 


[17, 18] In interpleader, the allowance of costs is governed by the rules of 
equity and is discretionary. 6 Cyclopedia of Fedral Procedure, § 3900; Newton 
v. Consolidated Gas Company, 1924, 265 U. S. 78, 83, 44 S.Ct. 481, 482, 68 L.Ed. 
909: Guardian Life Insurance Co. v. Rosenbaum, 1922, 3 Cir., 280 F. 861; Dobie 
on Federal Procedure, 1928, § 196. The bank, however, would have us penalize 
the boat builders by assessing all its costs and those of the owner, Tadlock, 
against them, because they “attempted to collect the amount of their entire 
claim from this insurance fund.” 


This refers to the fact that a prior decree for the full amount of the boat- 


builders’ claim was entered pro confesso on June 12, 1936, after the default of 
the bank. 

That the boatbuilders actually furnished the labor and materials to the 
full extent of their claim was clearly demonstrated at the hearing had before 
me after the default and at the present trial. It was not unreasonable for 
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them to believe that, as they had a maritime lien for the full amount, they 
were entitled to share in the insurance to the full extent of the lien. This belief 
was, in fact, strengthened by the position taken by the bank prior to the present 
trial. The answers to their cross-bill proffered by the owner and the bank, with 
the motions to set aside the default, and on which the cause was finally tried, 
did not tender the issue of the existence of an understanding limiting the boat- 
builders’ insurable interest, clearly or directly. They sought to limit the recovery 
of the boatbuilders to a thousand dollars by reason of an agreement, which the 
owner alleged in his answer to their cross-bill was “that said materials, supplies, 
and equipment and said work and labor were furnished and performed at the 
agreed price of one thousand dollars.” 

The oral arguments and the briefs on the motion to set aside the default 
and on the motion for rehearing stressed the priority of. the mortgage over 
the maritime lien and the agreement limiting the contract price. 

Even now the bank insists that, because of the priority of its mortgage 
and of the acceleration clause in it permitting it to declare a default in case 
the owner ran the boat in debt, the boatbuilders had no maritime lien. Our 
holding is adverse to this contention. 

The court, being thus convinced of the validity of the maritime lien, of its 
priority over the bank’s mortgage, and of the correctness of the amount claimed 
—a fact not disputed even at the trial on the merits—the refusal to set aside the 
default and judgment pro confesso is traceable directly to the failure of the bank 
and the owner to advise the court of the contention which is now upheld. As I 
believe that adversary proceedings should be determined only on the merits, I 
woud not have allowed the default and decree pro confesso to stand, had I been 
apprised of this contention. In view of this, the boat builders should not be 
penalized. 

Neither party will, therefore, recover costs. 

Findings and judgment to be prepared by the attorneys for the bank under 
Rule 44. 

Exception to Garbutt-Walsh. 
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AUTOMOBILE 


STATE FARM MUT. AUTOMOBILE INS. CO. v. COUGHRAN. No. 519. 
Argued March 4, 1938. Decided March 28, 1938. 
58 Supreme Court Reporter 670. 
2. MINOR. 

Under automobile liability policy exempting insurer unless automobile 
was being operated by assured, his paid driver, members of his immediate 
family, or persons acting under his direction, or if it was being operated by 
person violating law as to age or driving license, insurer was not liable where 
collision occurred while unlicensed 13 year old girl was driving contrary to assur- 
ed’s command and in violation of California statutes, notwithstanding that 
she was acting under direction of assured’s wife, whose act in seizing wheel 
was immediate cause of collision. St.Cal.1923, pp. 518, 519, 536, §§ 1, 18, 76; 
St.Cal.1927, p. 1427, § 58(a); St.Cal.1931, p. 2108, § 64(a). 

The word “operate” has varying meanings, as one may operate 
singly with his own hand or jointly with another or through one or more 
agents. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

3. CONSENT. 

The failure of automobile liability insurer, in defending action ee 
against insured far damages arising out of automobile collision, to set u 
defense that automobile was being driven without insured’s permission, did 1 wat 
preclude insurer from defending suit on policy, after recovery of judgment 
against insured, on ground that insurer was exempted from liability under 
policy because automobile was being driven by 13 year old girl contrary to 
insured’s command. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Certiorari to the United States Circuit Court of Appeals for the Ninth 
Circuit, 

Suft by James D. Coughran against the State Farm Mutual Automobile 
Insurance Company to recover from the Insurance Company under an auto- 
mobile liability policy the amount of an unpaid judgment which the plaintiff 
had recovered against the insured. To review a judgment of the Circuit Court 
of Appeals, 92 F.2d 239, affirming a judgment of the District Court for plaintiff, 
defendant brings certiorari. 

Judgment of the Circuit Court of Appeals reversed, and the cause remanded 
to the District Court with instructions. 

Messrs. Joseph A. Spray, of Los Angeles, Cal., and Sidney L. Graham, of 
Bloomington, IIl., for petitioner. 

Mr. Raymond G. Stanbury, of Los Angeles, Cal., for respondent. 

Mr. Justice McReynotps delivered the opinion of the Court. 

Petitioner’s policy insured one R. O. Anthony, the owner, against liability 
for injuries caused by a designated automobile. As the result of alleged negli- 
gent and unlawful action by the assured’s wife the car collided with a truck 
June 16, 1934. Respondent Coughran suffered injuries for which he recovered 
judgment against Anthony, also against his wife. Both were insolvent; a writ 
of execution against them was returned unsatisfied. 


Thereupon respondent commenced this suit to recover of petitioner the 
amount of his unpaid judgment. He claimed this right under the policy and 
statute. Answering, the company exhibited the policy and denied liability. 
As a first separate defense it alleged that Anthony and his wife had not com- 
plied with certain terms of the contract. As a second: “That said accident was 
an accident for which the defendant under the terms and conditions of said 
policy is not liable in that: At the time and place of the accident the automobile 
ot the insured was being driven and operated by a person who was not the 
paid driver of the insured, nor a member of his immediate family, nor a person 
acting under the direction of the assured. This defendant alleges that the said 
automobile at the time of the accident was being driven and operated by a 
person in violation of the laws of the State of California as to age and as to 
driver's license and further alleges that the driver of said car was a minor, 
being a female of the age of approximately 13 years.” 
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There were other separate defenses. 

A jury having been waived, the cause went to the court on the pleadings and 
evidence. It made findings of fact with conclusion of law and entered judgment 
for Coughran. Neither side requested other or different findings. 

The Circuit Court of Appeals thought findings III and XII were inconsistent 
“and to elucidate the truth, a review of the testimony is required.” After such 
review it ruled that the findings so elucidated were adequate and required affirma- 
tion of the challenged judgment. One judge thought otherwise and presented a 
separate opinion. 

[1] Under applicable statutes and repeated rulings here, the matter open for 
consideration upon the appeal was whether the findings of the trial court supported 
its judgment. To review the evidence was beyond the competency of the court. 
28 U S.C.A. §§ 773, 875; Walnut v. Wade, 103 U.S. 683, 688, 26 L.Ed. 526; Stanley 
v. Board of Supervisors of Albany County, 121 U.S. 535, 547, 7 S.Ct. 1234, 30 
L.Ed. 1000; Law v. United States, 266 U.S. 494, 496, 45 S.Ct. 175, 176, 69 L.Ed. 
401 

[2] Two persons were in the insured automobile when the accident occurred. 
Nancy Leidendeker, a girl of 13 without license to drive, occupied the driver’s 
seat. By her side sat Helen B. Anthony, wife of the assured, an adult holding a 
driver’s license. 

The principal point upon which the petitioner now relies is that as the accident 
occurred when the car was being driven and operated by the young girl contrary 
to the owner’s commands and in violation of California statutes, the policy did not 
cover this liability. 

The policy (incorporated in the findings ) under the heading “Terms and Con- 
ditions Forming 5 Part of This Policy,” provides: 

“(1) Risks Not Assumed by This Company. The Company shall not be liable 
and no liability or obligation of any kind shall attach to the Company for loss or 
damage: * * * (A) * * * (D) Unless the said automobile is being operated by 
the Assured, his paid driver, members of his immediate family, or persons 
acting under the direction of the Assured; (E) Caused while the said automobile is 
being driven or operated by any person whatsoever either under the influence of 
liquor or drugs or violating any law or ordinance as to age or driving license; 
(F) *e2” 

Applicable sections of the California Vehicle Act,—Stats.1923, pp. 518, 519, 
536: Stats.1927, p. 1427; Stats.1931, p. 2108—follow: 

“Section 1. The following words and phrases used in this act shall have the 
meanings here ascribed to them 

“Sec. 18. ‘Operator.’ Every person who drives, operates or is in actual physical 
control of a motor vehicle upon a public ne pena ; 

“Sec. 76. Unlawful to employ unlicensed chauffeur. No person shall employ for 
hire as a chauffeur of a motor vehicle, any person not licensed as in this act 
provided. No person shall authorize or knowingly permit a motor vehicle owned 
by him or under his control, to be driven by any person who has no legal right to 
do so or in violation of the provisions of this act.” 

“Sec. 58. Operators and chauffeurs must be licensed. 

(a) It shall be unlawful for any person to drive a motor vehicle upon any 
public highway in this state, whether as an operator or a chauffeur, unless such 
person has been licensed as an operator or chauffeur; except such persons as are 
expressly exempted under this act.” Exception not applicable here. 

“Sec. 64. What persons shall not be licensed as operators or chauffeurs. 

‘(a) An operator’s license shall not be issued to any person under the age of 
sixteen years and no chauffeur’s license shall be issued to any person under the 
age of eighteen years, provided that an operator’s license may be issued to any 
minor over the age of fourteen years and less than sixteen years of age upon 
special application and statement of reasons by the parent or guardian of such 
minor.” 


Especially pertinent findings by the trial court follow: 

_ “III. The court finds that on or about the 16th day of June, 1934, and while 
said policy was in full force and effect, one Helen B. Anthony operated the 
Chevrolet automobile referred to in and covered by the said policy of insurance 
with the permission and consent of the assured, R. O. Anthony, and operated the 
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same negligently so as proximately to cause an accident and injury to the person 
and property of the plaintiff to his damage in the reasonable sum of Five Thousand 
Ninety-two and 55/100 Dollars ($5092.55).” 

“IX. The court finds that it is true that the defendant, prior to the trial of 
the action in the state court entered into the non-waiver agreement received in 
evidence in this action with the assured, R. O. Anthony, and with Helen B. 
Anthony. That the said non-waiver agreement was executed just prior to the 
commencement of the trial of the state court action. That the plaintiff was not a 
party to that agreement and had no knowledge of any facts referred to therein 
and was not in privity with any of the defendants in the state court action and 
that so far as the conduct of the defendant affects the plaintiff in this action, the 
defendant managed and conducted the defense in the state court.” 


“XII. With regard to the second separate defense of defendant, the court finds 
that the said automobile at the time of the impact that resulted in the injury to the 
plaintiff was being jointly operated by Helen B. Anthony and Nancy Leidendeker; 
that said Helen B. Anthony was a member of the assured’s immediate family 
and was an adult person over the age of twenty-one (21) years who was licensed 
by the State of California to drive an automobile; and that said Nancy Leiden- 
deker was a minor and not permitted under the applicable laws to operate a motor 
vehicle in the State of California; that the assured had forbidden said minor 
Nancy Leidendeker to drive any motor vehicle or automobile of which he was the 
owner or which he controlled; and that the action of said Nancy Leidendeker on 
the day of the accident and at the time of the impact involved in this action were in 
disobedience of and contrary to the commands, orders and instructions of the 
assured, R. O. Anthony; that at the time of the accident, insofar as the propulsion 
of the vehicle was concerned, other than the means of direction, all instrumentalities 
of said automobile were being physically actuated by said minor Nancy Leiden- 
deker, with the acquiescence and knowledge of Helen B. Anthony and without any 
knowledge, acquiescence or consent on the part of the assured, R. O. Anthony; 
that the proximate and direct cause of the collision between the insured automobile 
and a truck owned by San Pedro Commercial Company was the act of Helen B. 
Anthony in seizing the steering wheel of the automobile at and immediately pre- 
ceding the moment of impact and collision.” 


“XVI. That prior to the commencement of the trial of the said State court 
action the defendant had full knowledge of all the facts and circumstances con- 
cerning the presence of the said Nancy Leidendeker in the driver’s seat or in a 
part of said seat, and all other facts relied on by the defendant as constituting a 
concealment and a defense of the case at bar, but that the defendant did not reveal 
said facts to the plaintiff or his counsel, and that plaintiff and his counsel had no 
knowledge that the said Nancy Leidendeker occupied any part of the driver’s seat 
until said trial was completed.” 

“XVII. The court finds that prior to the collision between the insured auto- 
mobile and a truck owned by the San Pedro Commercial Company, Helen B. 
Anthony seized the steering wheel of the insured automobile and steered the same 
to the right, proximately causing the same to come into collision with the said 
truck and proximately causing the same to turn to its right, proximately causing 
the collision of plaintiff's car and the injuries and damages suffered by him.” 


When read together.no material conflict exists between findings IIT and XII; 
there is no real difficulty in understanding the circumstances to which they are 
addressed. The first contains statements concerning the conduct of one in authority; 
the second describes in detail what really took place at the moment of collision. The 
word “operate” has varying meanings according to the context. Webster's New 
International Dictionary. One may operate singly with his own hands, or jointly 
with another, or through one or more agents. 

From the findings it appears that when the accident occurred the automobile 
was not being operated by the assured, his paid driver, a member of his immediate 
family or a person acting under his direction, within fair intendment of the policy. 
Contrary to the owner’s commands “insofar as the propulsion of the vehicle was 
concerned, other than the- means of direction, all instrumentalities of said automo- 
bile were being physically actuated by said minor” who was inhibited by the statutes 
from driving or operating a motor vehicle within the State. 
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Just before the accident, Mrs. Anthony seized the steering wheel and by negli- 
gent manipulation of this caused the collision. 

If, as found, the automobile was being jointly operated by the wife and the 
girl the risk was not within the policy. The latter was forbidden by law to operate 
or drive jointly or singly. If the wife was in control the statute forbade her to 
permit driving by the girl. In any view, when the collision occurred the car was 
being driven or operated in violation of the statutes. 

In support of his position respondent relies heavily upon O’Connell v. New 
Jersey Fidelity & Plate Glass Ins. Co., 201 App.Div. 117, 193 N.Y.S. 911; and Wil- 
liams v. Nelson, 228 Mass. 191, 117 N.E. 189, Ann.Cas.1918D, 538. These causes, 
we think, are not in point. They were decided upon facts and circumstances materi- 
ally different from those here disclosed. . 

[3] Respondent further submits that petitioner is precluded from any inquiry 
concerning who actually was driving the car when the accident occurred. He says 
the entire sequence of events surrounding Nancy Leidendeker was highly material 
and should have been litigated in the original tort action brought by Coughran 
against the Anthonys, and based solely upon permissive use. Also, if the facts 
then known by petitioner had been there revealed, it would have become apparent 
that the girl lacked permission to drive and that the wife exceeded the terms of 
her authorization; and that by suppressing these facts petitioner exposed the assured 
to a liability which otherwise might not have been imposed. 

The judgment roll of the tort action is not before us; we are limited to the 
findings. That action was defended by the petitioner under a nonwaiver agree- 
ment; the complaint alleged damages from negligence of the wife as driver and 
operator imputed to the husband. Defenses now presented by the Insurance Com- 
pany against liability under the policy were not involved. Joint driving by Mrs. 
Anthony and the girl was not subject to inquiry. \ 

Moreover, in the circumstances we may not conclude that respondent should 
prevail because petitioner failed to present facts in the tort action which he says 
if then presented might have defeated the very judgment upon which he now 
relies to support his claim. 

The judgment of the Circuit Court of Appeals must be reversed. The cause 
will be remanded to the District Court with instructions to enter judgment for the 
Insurance Company, petitioner here. 

Reversed and remanded. 


TRAVELERS INS. CO. v. SHIP BY TRUCK CO. et al. No. 10929. 
Circuit Court of Appeals, Eighth Circuit. March 7, 1938. 
95 Federal Reporter (2d) 149. 
!. NOTICE. 

Where rider to automobile liability policy created direct liability on insurer 
for payment of judgments against insured, clause requiring reimbursement for 
amount insurer paid for loss resulting from violation of conditions, limitations, 
or provisions of policy by insured did not render insured liable for amount 
insurer paid to insured’s judgment creditors, because of insured’s failure to 
give timely notice of accident giving rise to judgment creditor’s actions, as 
required by policy, in absence of any specific item of loss resulting from such 
failure, any possible defense to the suits of the judgment creditors, and any 
loss by insurer of a chance to settle with the judgment creditors. 
Gen.St.Kan.1935, 66-1,102. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

2. CONSTRUCTION. ’ ares 

The respective obligations of parties to contract of automobile liability 
insurance are determinable from the contract as a whole. 

(For other cases, see Dec. Dig. § 146[1].) 

3. REIMBURSEMENT. 

Where automobile liability policy rider, creating direct liability on insurer 
for payment of judgments against insured, required reimbursement for amount 
insurer paid for loss resulting from insured’s violation of conditions, limitations, 
or provisions of policy, insured was not liable for reimbursement because 
insured failed to give timely notice of accident, giving rise to judgment credi- 





226 The Insurance Law Journal, Vol. 91 [July, 1938 


tors’ actions against insured, on ground that, in absence of rider, insurer could 
have escaped liability because of insured’s failure to give such notice, since 
provision for reimbursement was integral part of insurance contract and did 
not provide for reimbursement of all payments made by insurer which it could 
have avoided had there been no rider. Gen.St.Kan.1935, 66-1,102. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from the District Court of the United States for the Western 
District of Missouri; Merrill E. Otis, Judge. 

Action by the Travelers Insurance Company against the Ship By Truck 
Company and another to recover payments of money paid by the plaintiff to 
judgment creditors of the defendant, by reason of an automobile liability insur- 
ance policy issued by the plaintiff to the defendants. From a judgment sustain- 
ing a demurrer to the petition, the plaintiff appeals. 

Affirmed. 

O. C. Mosman, of Kansas City, Mo. (Mosman, Rogers, Bell & Buzard, of 
Kansas City, Mo., on the brief), for appellant. 

John S. Wright, of Kansas City, Mo. (Whitson Rogers and Abraham E. 
Margolin, both of Kansas City, Mo., on the brief), for appellees. 

Before Stone, Sanborn, and Woodrough, Circuit Judges. 

WooproucH, Circuit Judge. 

The Travelers Insurance Company sued the Ship By Truck Company and 
its principal owner and managing officer Walter A. Graham to recover back 
three several payments of money which the insurance company was compelled 
to make by reason of its automobile liability policy with ridér issued to the 
truck company and such officers. The case was heard on demurrer to the 
plaintiff's amended petition. The demurrer was sustained and there was a 
judgment of dismissal upon the refusal of the plaintiff to plead further. The 
insurance company appeals. 

The petition disclosed that the insurance company issued its automobile 
and truck liability policy in ordinary form to the defendants, the truck company 
and Walter A. Graham, limited to bodily injury damage not exceeding $20,000 
for one person and $40,000 for one accident. During the period of the insurance 
the negligent operation of a truck caused an accident in which injuries were 
inflicted upon three persons, one of whom died therefrom, and claims were 
made against defendants on account thereof. Suits were brought on the claims 
against the defendant truck company and there was a final judgment in one of 
the suits for the sum of $25,000. As the policy stood when written there would 
have been no liability upon the insurance company to pay the judgment because 
the policy contained the usual notice clause by which the giving of timely 
written notice of the accident to the insurance company was made a condition 
precedent to any liability on its part* and it was alleged that defendants failed, 
neglected, and refused to give the required notice of the pendency of the suit 
of one of the injured persons until after a trial of the same was had and judg- 
ment rendered and also failed, neglected and refused to give notice of the pend- 
ency of the other claims and suits. But “in order for the defendants to comply 
with the laws and regulations of the state of Kansas (section 66-1, 102) in 
which they were doing business and without the payment of any additional 
premium by the defendants the said policy was amended by endorsement and 
rider thereto,” which rider contained a provision that upon the failure of the 
defendants to pay any final judgment for damages for personal injuries includ- 
ing death caused by motor vehicles operated by defendants within the limits 
set forth in the schedule of the rider the judgment creditor could maintain 
action to compel such payment.** 


*“B. In the event of accident written notice shall be given by or on behalf of the Assured 
to the Company or any of its authorized agents as soon as is reasonably possible thereafter. 
Such notice should contain information respecting the time, place and circumstances of the 
accident, with the name and address of the injured and any available witnesses. If such 
information is not reasonably obtainable, particulars sufficient to identify the Assured shall 
constitute notice. The Assured shall keep the Company advised respecting further developments 
in the nature of claims or suits when and as they come to his knowledge.” 


** “Tn consideration of the premiums stated in the Policies to which this endorsement 18 
attached, the Companies hereby waive a description of the motor vehicles to be insured hereunder 
and agree to pay any final judgment, for personal injury, including death resulting therefrom, 
and/or loss of or damage to property (not including property usually designated as cargo), other 
than property owned by the Assured, caused by any and all motor vehicles operated by the 
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By virtue of such “direct action” provision of the policy rider the injured 
person who had obtained judgment against the defendant truck company 
enforced his judgment against the insurance company to the extent of the 
policy limit and the insurance company paid $20,000 and costs on account 
thereof. As to the other two suits arising out of the same accident, the insur- 
ance company paid the claimants in discharge of its obligation under the policy 
and rider the total sum of $5,500. 

The rider attached to the policy contained the following provision: “It 
is further understood and agreed that the conditions, limitations and provisions 
of the policies shall remain in full force and effect as binding between the 
named Assured and the Companies and if the Companies pay any loss under 
the Policies, which has resulted directly or indirectly from the violation of the 
conditions, limitations or provisions of the Policies by the Assured, the Assured 
agrees to reimburse the Companies to the full extent of such loss.” 

It is charged in the petition of the insurance company that by reason of 
defendants’ breach of the notice clause of the policy the insurance company 
was deprived of the opportunity of investigating and defending the cases and 
suits and that “it could have investigated such suits and claims in a manner 
so as to have protected its interests had the defendants complied with the 
notice provisions, * * * and plaintiff states that by reason of the default of 
the defendants and each of them in failing, neglecting and refusing to give the 
plaintiff the notice required by the said policy contract and to afford the plain- 
tiff the right to investigate and defend said actions, as provided by said policy 
contract, the plaintiff was thereby prejudiced in its rights under said policy 
contract, and the defendants and each of them have become obligated to the 
plaintiff in the total sum of Thirty Thousand One Hundred Dollars and Five 
Cents ($30,100.05).” 

“Wherefore, plaintiff prays judgment against the defendants and each of 
them in the sum of Thirty Thousand One Hundred Dollars and Five Cents 
($30,100.05) and for its costs herein expended.” 

The demurrer of the defendants was sustained on the general ground 
that the petition did not state facts sufficient to constitute a cause of action. 

[1] It will be observed that the policy indorsement or rider which imposes 
the direct obligation upon the insurance company to pay unsatisfied judgments 
against the assured contains a reimbursement clause whereby the assured 
agrees to reimburse the insurance company “if the companies pay any loss 
under the policies which has resulted directly or indirectly from the violation 
of the conditions, limitations or provisions of the policies by the assured.” The 
position of the truck company upon its demurrer is that the clause is not 
ambiguous or open to interpretation and means just as it states, that the loss 
paid by the insurance company for which the truck company has agreed to 
uake reimbursement is only such loss as resulted directly or indirectly from 
the truck company’s violation of the policy contract. It will also be observed 
that the petition does not specify any item of loss resulting from the failure of 
the assured to give notice nor does it state that there was any defense to the 
suits of the injured persons or that any chance to settle with them was lost from 
the failure to give notice. It is clear therefore that the petition states no facts 
sufficient to constitute a cause of action for recovery upon the reimbursement 
clause of the rider. 

But it is contended for the insurance company that said reimbursement 
clause “in legal effect is mere surplusage” so far as this case is concerned. 
It points out that the policy rider recites the understanding and agreement 
“that the conditions, limitations and ‘provisions of the policies shall remain in 
full force and effect as binding between the named assured and the insurance 
companies,” and it cites the many cases holding that the fact of failure to 
give notice as such fact is set forth in this petition would have afforded the 
insurance company a complete defense against any claims of the assured. 


Assured pursuant to the certificate of public convenience and necessity issued by the Public 
Service Commission of Kansas, within the limits set forth in the schedule shown hereon, and 
further agree that upon their failure to pay any such final judgment such judgment creditor 
may maintain an action in any court of competent jurisdiction to compel such payment. Nothing 
contained in the policies or any endorsement thereon, nor the violation of any of the provisions 
thereof by the Assured, shall relieve the Companies from liability hereunder or from the payment 
of any such judgment.” 





228 he Insurance Law Journal, Vol. 91 [July, 1938 


The contention is that it ought to follow that the insurance company “should 
have the right to enforce the liability against the party who breached the policy 
provision.” It is said that if the reimbursement clause of the rider “had been 
omitted, the legal liability of the insureds undoubtedly would have been clear.” 

2,3] We think that under elementary rules the respective obligations of 
the parties to the insurance contract were to be determined from the contract 
as a whole. The rider attached to the policy not only imposed a new obligation 
direct to injured persons upon the insurance company, but as the company 
well knew, obligated it to pay in certain cases where it would have been 
entirely relieved in the absence of the rider from any obligation to the assured. 
The insurance company might have required the assured to promise reimburse- 
ment for any payment necessitated by the rider which the company could 
have escaped had the policy stood without the rider. But it chose to incorpor- 
ate only the agreement that the assured should reimburse for any loss paid 
hy the company “which has resulted directly or indirectly from the violation 
of the conditions, limitations or provisions of the policy by the assured.” This 
agreement as it was written cannot be ignored as surplusage. It is an integral 
valid part of the whole contract and embodies the exact and full obligation 
of the assured to make reimbursement to the insurance company. It would 
be beyond the function of the court to, in effect, rewrite the contract so as to 
compel the truck company to make reimbursement of all payments made 
by insurance company which that company could have avoided had the policy 
stood without the rider. 

The demurrer was rightly sustained. 

Affirmed. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited 
v. MYERS et al. 
Distrigt Court, M. D. North Carolina. March 2, 1938. 
22 Federal Supplement 450. 
1. PASSENGER FOR HIRE. | 

Whether persons who are riding in insured motor vehicle are being “carried 
as passengers or as persons for a consideration,” within exclusion clause of auto- 
nobile liability, must be determined on special facts of each case. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. CONSIDERATION. 

An arrangement whereby all parties riding in automobile make up a common 
fund for purpose of defraying all expenses with no idea of making any com- 
pensation by one to the other does not come within clause of automobile liability 
policy excluding liability in case automobile is used for “carrying of persons for 
a consideration.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. CONSENT. f : . 

The consent of owner for use -of motor vehicle is not material or controlilng 
on question whether automobile was being used for compensation, so as to bring 
it within clause of automobile liability policy excluding liability if passengers were 
carried for a consideration. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4, PASSENGERS. 

The clause of automobile liability policy excluding liability if passengers are 
carried for a consideration applies to the use that is being made of the automobile 
at the time of the accident, and it does not depend on question of excuse made 
by the insured’s agent. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. AMBIGUITY. 

An automobile liability policy expressly providing that policy excluded any 
coverage while vehicle was being used for rental or for livery purposes, or carrying 
of persons for a consideration, was plain and unambiguous. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. CONSIDERATION. 


Where agent engaged to transport automobile, agreed not to haul persons for 
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a consideration, but agent agreed to transport three strangers and left it to them 
to state what they would pay, and they promised to pay agent $10 each, the auto- 
mobile was used for “carrying of persons for a consideration” within exclusion 
clause of automobile liability policy, precluding third parties injured in automobile 
collision from recovering from the insurer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. THIRD PARTY. 

The injured party can acquire no greater right against automobile liability 
insurer than the insured had against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

8 NONWAIVER AGREEMENT. 

An automobile liability insurer did not waive right, under clause of automobile 
liability policy excluding liability if person was carried for a consideration, by 
defending injured party’s action against insured, where insurer refused to enter 
upon defense of action against insured until insured executed a nonwaiver agree- 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


In Equity. Suit by the Ocean Accident & Guarantee Corporation, Limited, 
against W. S. Myers and others, for declaratory judgment, wherein defendant I. 
M. Myers filed a cross-action against plaintiff. 

Decree for plaintiff. 

Manly, Hendred & Womble, of Winston Salem, N. C., for plaintiff. 

Trivette & Holshouser, of North Wilkesboro, N. C., for defendant. 

Hayes, District Judge. 

This is a suit brought in equity by the Ocean Accident & Guarantee Corpora- 
tion, Limited, against W. S. Myers, I. M. Myers, and Dixie Myers, for the purpose 
of obtaining a declaratory judgment under the Federal Declaratory Judgment 
Act, Jud.Code § 274d, as amended, 28 U.S.C.A. § 400, to determine whether the 
plaintiff is liable to either of the defendants under an insurance policy of indemnity 
issued to the Bronart Company of Akron, Ohio, and to restrain each of the 
defendants from prosecuting any suit or action at law against the plaintiff on 
account of any injury that either of the defendants sustained when the car in 
which they were riding collided with a car belonging to the Bronart Company 
under which the defendants claim the Bronart Company were insured against 
public liability by the plaintiff. The defendant admits that the controversy exceeds 
th sum of $3,000, and that there is diversity of citizenship, and that the court has 
jurisdiction. The defendant I. M. Myers pleads a cross-action against the plaintiff 
and alleges that he sued the Bronart Company in the state court of Ohio and 
obtained a judgment against it, and that the plaintiff participated in the defense 
of the suit and continued its insurance in effect after the accident occurred 
and that it waived any defense it had against his claim, and that it is estopped 
now to deny the validity of the judgment in favor of I. M. Myers amounting 
to $7,500, and this defendant prays affirmative relief and asks the court to grant 
the decree in his favor against the plaintiff for that amount, with interest and 
costs, 

Bronart & Co. of Akron, Ohio, was engaged in transporting from Akron to 
Miami, Fla., a large number of automobiles which were to be used in the taxi 
business upon their arrival in Miami. In order to protect itself against liability 
on the account of accidents in which their cars might be involved, the Bronart 
Company took out liability insurance with the plaintiff on cars covering their 
movement between the two points designated, and upon the arrival of the cars 
in Miami the blanket policy of insurance was canceled. The 
carried was designated as a car for pleasure. 
tor a pleasure car. The policy contained an exclusion clause under the caption 
“Exclusions,” and under this head in bold letters were these words, “No insurance 
is granted by this policy,” and under that caption are seven clauses relating to 
exclusions; the material one in this case being as follows: “(f) While any private 
passenger or commercial motor vehicle covered herein is being used for rental 
or livery purposes or in the carrying of persons for a consideration unless as 
respects each class of motor vehicles respectively, such use is specified in the 
declarations and proper premiums therein set forth.” In the declaration it is 


type of insurance 
The rate of premium charged was 
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stated that the motor vehicles described will be used only for pleasure, and again 
under this head there is this clause: “(c) The purpose of use as defined in (a) 
and (b) the foregoing shall exclude the renting or livery use of any disposed 
motor vehicle and the carrying of persons for a consideration.” 

Among many other cars belonging to the Bronart Company covered by this 
policy was the Packard automobile which was involved in the accident upon which 
the litigation arose. The Bronart Company employed one Doris Goldman to 
drive this car for it from Akron, Ohio, to Miami, Fla., and agreed to pay her the 
sum of $5 to do so. She enlisted the co-operation of two of her friends who 
were mutually interested in the journey, and who were to associate with her and 
room with her in Miami, Fla., to go in with her and help provide the expenses 
for the trip. The three girls made up a common fund out of which they were 
to defray their expenses for gas and oil, storage, and their own lodging and board. 
They took the automobile of the Bronart Company and started to Miami. When 
they arrived in Cincinatti, Ohio, Miss Goldman learned through her aunt that 
some people were at the Cinant Hotel who wanted to go to Florida. She got in 
touch with these people at the hotel, and by arrangement with them went to the 
hotel to meet them. They discussed the matter, and Miss Goldman learned that 
these three people had the misfortune of breaking their car, and being unable 
to continue their journey to Miami, Fla., by way of automobile. After some discus- 
sion with Miss Goldman she agreed to take them, and they asked her how much 


she would charge, and she said that she would, just leave that to them. Whereupon, 
they suggested that they would give her $10 each, which she accepted, and ir 
consequence thereof Miss Goldman and her friends sent their luggage by express 
in order to make room for these three persons, who were strangers to Miss 
Goldman and her friends. When the car in question was being operated by Miss 
Goldman near Waycross, Ga., and on its way to Miami, it collided with the car 
in which the three defendants were riding and inflicted serious injuries on all 
three of the occupants. Each of them instituted a suit in the state court of Ohio, 
and I. M. Myers obtained a judgment thereon in the sum of $7,500, while the suit 
by the other two defendants is still pending. The plaintiff here invesigated the 
accident, and, after obtaining information that Miss Goldman was hauling the 
three strangers from Cincinatti for a stated consideration of $30, disclaimed any 
liability on the ground that the policy specifically excluded any insurance to the 
Bronart Company when persons were being carried for a consideration. In the 
meantime the Bronart Company became insolvent, and, having notified the insurance 
company of the insolvency and its inability to defend the suit, the company agreed 
to enter upon the defense of the suit provided the Bronart Company would 
execute a nonwaiver agreement, and with that understanding the plaintiff here 
prosecuted the defense of the Myers suit in the name of and for the Bronart 
Company, as it was under obligation to do under the policy if there was any 
liability. 

[1, 2] It is necessary first to determine whether the car in question was covered 
by the policy, or whether it was excluded from coverage on account of persons 
being carried therein for compensation. Many cases have been before the state 
and federal courts involving a similar question, and it seems to be the consensus 
of opinion that each case stands upon its special facts to determine whether or 
not persons who are riding in the vehicle are being carried as passengers or as 
persons for a consideration, within the meaning and terms of the policy. The 
arrangement between Miss Goldman and her comrades in Akron, Ohio, where 
three girls were desirous of making a trip together to Miami, Fla., and all of 
them made up a common fund for the purpose of defraying all of the exnenses 
and with no idea of making any compensation by one to the other, is tynical of 
that class of cases where it is held that such transportation does not violate the 
policy or come within the exclusion clause. Ocean Accident & Guarantee Cor- 
poration v. Olson, 8 Cir., 87 F.2d 465; Park v. National Casualty Co., Towa, 270 
N.W. 23. 

[3-5] While Miss Goldman signed a written contract with the Bronart Com- 
pany that she would not permit the car to be used nor haul persons for a consid- 
eration on the journey between Akron, Ohio, and Miami, Fla., it seems to be 
well settled by the authorities that the consent of the owner for the use of the 
vehicle is not material or controlling on the question whether the car was being 
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used for compensation so as to bring it within the exclusion clause of the policy. 
Mittet v. Home Ins. Co., 49 S.D. 319, 207 N.W. 49. The exclusion clause applies 
to the use that is being made of the car at the time of the accident, and it does 
not depend upon the question of “the unauthorized use” made by the insured’s 
agent. The wording of the policy involved here is plain and unambiguous. It 
expressly provides that the policy excludes any coverage while the vehicle is 
being used for rental or livery purposes, or the carrying of persons for a consid- 
eration. There are cases which have been determined against the liability carrier 
on the ground that persons who were being carried at the time were not passengers 
within the meaning of the policy in question. Marks v. Home Fire & Marine Ins. 
Co., 52 App.D.C. 225, 285 F. 959 and Cartos v. Hartford Accident & Indemnity 
Co., 160 Va. 505, 169 S.E. 594. Persons may be carried for a compensation or 
consideration without necessarily being passengers in the general exertation of 
the term passenger. 


[6] Were the three strangers whom Miss Goldman picked up in Cincinatti 
persons who were being carried for compensation within the exclusion clause of 
this policy? Remembering that she was a complete stranger to all three of them, 
that there was no community of interest or joint and integrated interest in the 
journey, that Miss Goldman and her friends who were interested with her in the 
trip agreed to transport by express at their expense their personal luggage in 
order to make room for three strangers, and that Miss Goldman declined to fix 
the price she would charge and left it to these three strangers to state what they 
would do, and that they thereupon paid her $10 each, which she accepted and 
undertook the transportation of them to Miami, Fla., it would take a very tech- 
nical construction of these facts to hold that they did not constitute the carrying 
of persons in the automobile for compensation within the meaning of the exclusion 
clause. To so hold would do violence to the plain language of the policy and to 
the facts surrounding the carrying of such persons to Miami. State Farm Mutual 
Automobile Ins. Co. v. Self, 5 Cir., 93 F.2d 139. The defendants insist that since 
Miss Goldman did not deviate from the course which she originally planned, that 
she made the same trip in accordance with her previous arrangements, and that 
she carried these people, who had suffered misfortune, without making any charge, 
but that they gave her the money which she accepted, and that it took the sum 
received to pay the expense from Cincinatti to Miami, are plausible, but they 
are not sufficient to overcome the fact that these persons, being strangers, were 
being carried, not as a matter of accommodation, not as guests, but in consideration 
of the $30 which they paid. It is inconceivable that Miss Goldman would have 
gone to the trouble of going to the hotel to look these people up or to the express 
cfice and paying transportation charges to express their luggage to Miami if the 
money which was paid by the three strangers had not been a consideration bringing 
about these actions on her part. The conclusion is inescapable that she agreed 
and did carry these three persons in the automobile for compensation. 

[7] It is urged by the defendant that the spirit and purpose of liability insur- 
ance policies containing this and similar exclusion clauses is to safeguard the 
insurer against the additional loss on account of the increased liability which a 
carrier owes to persons being transported for hire, as explained in the case of 
Cartos v. Hartford Accident & Indemnity Co., 160 Va. 505, 169 S.E. 594. And 
from this premise the defendant proceeds to the conclusion that such clauses have 
no application where the injuries are not inflicted upon such persons who are 
paving for transportation, but persons who are third parties _and injured by the 
vehicle are supposed to be covered by the policy. This line of reasoning proceeds 
upon a false premise. If a third party, while walking across the street. is hit bv 
an automobile and injured, he has a cause of action against the person who inflicted 
the injury. If such a person had liability insurance to protect him, then the 
injured party can reach the insurance carrier and hold it liable if the party against 
whom judgment is obtained fails to pay it. But the right of action against the 
insurance company depends upon its liability to the insured. This liability is 
a matter of contract and must be determined from the terms of the contract 
between the insured and the insurer. The injured party can acquire no greater 
right than the insured had against his insurer. Therefore, if the Bronart Companv 
had paid the judgment to Mr. Myers and had brought a suit against the plaintiff 
in this case, its insurer, the liability of the insurer to the Bronart Company would 
depend entirely upon the provisions of the contract between the parties. It follows 
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that Mr. Myers can have no greater claim against the insurance company than 
that which the Bronart Company could assert against it. The Bronart Company 
could not be successful against the insurer for reimbursement because the Bronart 
Company suffered the car in question to be used for the purpose of carrying persons 
for compensation, and under the express provisions of the policy all liability was 
excluded under such circumstances. Neilson v. American Mutual Liability Insur- 
ance Co. of Boston, 111 N.J.L. 345, 168 A. 436. There is an interesting discussion 
of the subject of “passengers for compensation” in the Michigan Law Review for 
November 1937. See, also, Gross v. Kubel, 315 Pa. 396, 172 A. 649, 95 A.L.R. 146. 

{8] There is no merit in the contention that the plaintiff has waived its right 
by defending the suit which I. M. Myers brought against the Bronart Company. 
The entire evidence shows the insurance company did not voluntarily defend the 
suit, and that it did it under circumstances which would estop the Bronart Com- 
pany from asserting any plea of waiver. It steadfastly refused to participate in 
the matter unless and until it obtained a contract which purported to have been 
executed under the direction of the president of the company, and whether that 
authority was properly granted or not the company did not enter upon the defense 
of the case under any circumstances indicating an intention on its part to waive its 
position that its policy of insurance did not cover the loss. Cooley’s Briefs on 
Insurance, Vol. 5 § 4457. Also, Beatty v. Employers’ Liability Assurance Corp., 
106 Vt. 25, 168 A. 919, A similar question was disposed of in the case of Western 
Casualty & Surety Co. v. Beverforden, 8 Cir., 93 F.2d 166. 

Inasmuch as the exclusion clause exempted the coverage of the policy, the 
—— is entitled to the relief prayed for, and a decree will accordingly be 
entered, 


VOTAW v. FARMERS AUTOMOBILE INTER-INSURANCE EXCHANGE 
et al. Sac. 5143. 
Supreme Court of California. Feb, 24, 1938. 
76 Pacific Reporter (2d) 1174. 
4. SOLE OWNERSHIP. 

Where automobile is sold under conditional sales contract, seller does not have 
‘sole and unconditional ownership” required as condition of recovery on automobile 
liability policy, since buyer and seller each have mere qualified contingent interest. 
Civ.Code, § 1742, as added by St.1931, p. 2242: St.1931, p. 2105, § 4534. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

5. REGISTRATION. ; 

A seller of automobiles who committed misdemeanor by failing to comply with 
statutes concerning registration of sale and delivery of certificate of ownership to 
purchaser could not rely on such failure as basis for contending that he retained 
“sole and unconditional ownership” so as to remain within coverage of automobile 
liability policy. St.1925, p. 414, § 153; St.1927, p. 1424, § 45%4. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

6. INCREASED RISK. . 

A violation of policy provision by which insurer’s risk is not increased or 
rights are not substantially prejudiced is no defense to an action on automobile 
liability policy. 

(For other cases, see Insurance, Dec. Dig. § 309.) 

7. OMNIBUS COVERAGE. si 

Where automobile was sold under conditional sales contract, though seller did 
not register sale or obtain issuance of certificates of registration and ownership, 
and seller was held liable for damages caused by buyer’s negligent operation of 
automobile, liability insurer was liable under indorsement to seller’s policy whereby 
coverage was extended to person in possession of automobile with the “permission 
of the named assured,” irrespective of seller’s lack of “sole and unconditional 
ownership” required by policy. St.1929, p. 514, § 45(e); St.1931, p. 2105, § 45%: 
Civ.Code, § 1742, as added by St. 1931, p. 2242. 

(For other cases see Insurance, Dec. Dig. § 435.) 

In Bank. 


Appeal from Superior Court, Amador County; A, Caminetti, Jr., Judge. ‘ 
Action on an automobile liability policy by J. E. Votaw against the Farmers 
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Automobile Inter-Insurance Exchange and another. From a judgment for plaintiff, 
defendants appeal. 

Affirmed. 

Prior opinion, 65 P.2d 924. 

James W. Hughes, of Los Angeles, for appellants. 

Ralph McGee, of Jackson, J. Calvert Snyder, of Stockton, and Harold Raines, 
of Oakland for respondent. 

Lasher B. Gallagher, Finlayson, Bennett & Morrow, and Henry L. Knoop, all 
of Los Angeles, W. H. Stammer and Galen McKnight, both of Fresno, and Morgan 
J. Doyle and J. Joseph Sullivan both of San Francisco, amici curie. 

Houser, Justice. 

The pertinent facts which relate to the instant appeal appear to be that, 
although plaintiff was the owner of an automobile which was insured by the 
defendants against so-called “public liability,” by the terms of the contract or 
policy of the said insurance, the defendants were exempted from such liability if it 
should appear that the interest of plaintiff in the automobile “was at any time 
other than sole and unconditional ownership”; that thereafter, under the terms 
of an oral conditional sale contract, plaintiff sold the automobile to one Kin, who 
paid a portion of the purchase price, and to whom possession of the automobile was 
delivered; but that ‘notwithstanding that fact, plaintiff expressly reserved title 
to the automobile in himself until after the full remainder of the purchase price 
thereof had been paid to him; that with reference to such sale, neither plaintiff 
nor Kin complied with the provisions of section 4534 of the California Motor 
Vehicle Act as it then was in force, St.1923, p. 517, as added by St.1931, p. 2105, in 
that no certificate of ownership was delivered to Kin, nor was a certificate of 
ownership or a notice of sale given to the division of motor vehicles of this state; 
that at a time when, in such circumstances, the automobile was in the possession 
of Kin, arising from his alleged negligent operation of said automobile, an accident 
occurred, as a result of which a third person was injured, on account of which a 
judgment was rendered against both plaintiff and Kin; and that on appeal, that 
judgment was affirmed; as a result of which plaintiff was compelled to and did pay 
the amount therein adjudged against him. Thereupon, in reliance on the terms 
of the insurance policy to which reference hereinbefore has been had, plaintiff 
instituted the instant action against the defendants for the purpose of recovering 
the pecuniary loss which theretofore he had thus sustained. A judgment was 
rendered in favor of plaintiff, and the defendants have appealed therefrom. 

On the date when the conditional sale contract which was entered into between 
plaintiff and Kin became effective, subdivision (e) of section 45 of the California 
Motor Vehicle Act, St.1923, p. 525, as amended by St.1929, p. 514, contained the 
following provision: “Until said division shall have issued said new certificate of 
registration and certificate of ownership as hereinbefore in subdivision (d) pro- 
vided, delivery of such vehicle shall be deemed not to have been made and title 
thereto shall be deemed to be incomplete and not to be valid or effective for any 
purpose.” 

It is with respect to, and by reason of the language of the statute to which 
reference just has been had, that respondent asserts that the complete title to the 
automobile remained in the vendor. 

From an examination of the several briefs that have been filed herein, it appears 
that ordinarily, a determination of the rights of the respective parties to a great 
extent would depend upon the effect which now is to be given to the reasoning 
-_— heretofore has been presented by this court in the leading case of Wyman 

Security Ins. Co. of California, 202 Cal. 743, 262 P. 329. For an understanding 
of the issue here under consideration, it is sufficient that attention be directed to 
that part of the syllabus of that case which contains not only a statement of the 
pertinent facts upon which the decision therein depended, but also the law which 
was applicable thereto, as follows: “Where the owner of personal property [an 
automobile truck] enters into a contract to sell it and gives the purchaser the 
possession thereof but retains the title to the property until final payment of the 
purchase price, the loss, in case of loss or destruction of the property, falls upon 
the vendor; and the latter is not precluded from recovering upon a policy of fire 
insurance [which contains a requirement of ‘sole and unconditional’ ownership of 
the truck in the vendor] by reason of the fact that he had entered into such an 
agreement prior to the issuance of the policy of insurance.” 
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It is unquestioned that the decision thus rendered was supported in principle, 
not only by precedents of cases which theretofore had been adjudicated by the 
courts of this state, but as well by those of other jurisdictions. See, also, Kelly 
v. Smith, 218 Cal. 543, 24 P.2d 471, where many authorities are reviewed. Not- 
withstanding that fact, appellants contend that because of the provisions of section 
1742 of the Civil Code, as amended since the decision in the Wyman Case was 
rendered, the reasoning upon which that decision was made dependable, no longer 
has application to a statement of facts such as here is presented. A part of-the 
language of the statute, Civ.Code, § 1742, as added by St.1931, p. 2242, to which 
appellants have referred is as follows: “Where delivery of the goods has been made 

-to the buyer, or to a bailee for the buyer, in pursuance of the contract and the 
property in the goods has been retained by the seller merely to secure performance 
by the buyer of his obligations under the contract, the goods are at the buyer’s 
risk from the time of such delivery.” 

However, as is illustrated in each of several former adjudications in analogous 
cases, the conclusion that was reached in the Wyman Case does not conform to 
some earlier decisions which were rendered by this court. In the case of McCol- 
lough v. Home Ins. Co., 155 Cal. 659, 102 P. 814, 815, 18 Ann.Cas. 862, it was held 
that a “conditional” vendee of real property was the “sole and unconditional owner” 
thereof within the terms of an insurance policy which provided that in order that 
it be binding upon the insurance company, the assured was required to be the “sole 
and unconditional” owner of the insured property. In part it was there said: “The 
clause of the policy providing that it shall be void if the insured’s interest is other 
than sole and unconditional ownership, or the subject be a building on ground not 
owned by the insured in fee simple, is designed to remove from him the temptation 
to profit by the willful destruction of property not entirely owned by him. Imperial 
Fire Ins. Co. v. Dunham, 117 Pa. 460, 12 A. 668, 2 Am.St.Rep. 686. ‘It therefore 
follows that the clause is in most cases held to refer to the character and quality 
of the title—to the actual and substantial ownership, rather than to the strictly 
legal title.’ 2 Cooley, Ins., 1369. An equitable title in the insured is a sufficient 
compliance with the condition in question. A vendee in possession of property 
under a valid contract of purchase which he is entitled to enforce specifically is the 
holder of such equitable title. Id. 1376. And the great weight of authority sup- 
ports the proposition that such vendee is the ‘sole and unconditional owner,’ within 
the meaning the policy, even though a portion of the purchase price may yet remain 
unpaid.” To the same effect, in similar cases, see Ramirez v. United Firemen’s 
Ins. Co., 46 Cal.App. 451, 189 P. 309, and Kavanaugh vy. Franklin Fire Ins. Co., 
185 Cal. 307,.197 P. 99. And in the case of Savage v. Norwich U. F. Ins. Soc., 125 
Cal.App. 330, 13 P.2d 955, the same rule was applied where the subject-matter of a 
fire insurance policy was personal property. 

But it should be noted that the Wyman Case is supported by the case of 
Cocores v. Assimopoulos, 4 Cal.2d 82, 47 P.2d 699, which involved an issue similar 
to that here under consideration, and which was decided after the amendment to 
the original provisions of section 1742 became effective. However, for the reason 
that, as amended, the statute was not in force at the time when the contract there 
under consideration was asserted to have been breached, it was held that the 
provisions of the statute as hereinbefore have been set forth, could not be made 
applicable to the facts in that case. But in addition to the authorities hereinbefore 
cited, which: are to the effect that the vendee was the “sole and unconditional” 
owner of property which theretofore had been sold to him on a conditional sale 
contract, in the case of Sharman v. Continental Ins. Co., 167 Cal. 117, 138 P. 708, 
52 L.R.A.,N.S., 670, it was ruled that (syllabus), “One who has entered into, 
though not recorded, an agreement to convey property, received installments of the 
purchase price, and placed the vendee in possession, is not the sole and unconditional 
owner of the property within the meaning of a provision in a policy of insurance 
thereon that the policy shall be void ‘if the interest of the assured be other than 
unconditional and sole ownership.’” To the same effect, see Brickell v. Atlas A. 
Co., 10 Cal.App. 17, 101 P. 16. 


[1, 2] But with reference to the language that is contained in subdivision (e) 
of section 45 of the California Motor Vehicle Act, to which reference hereinbefore 
has been had, it should be noted that instead of containing any attempted restriction 
or limitation upon the right of ownership or, interest in an automobile that has been 
the subject of sale and purchase by respective parties to an agreement, in that 





Auto.] Votaw v. Farmers Auto Inter-Insurance Exchange et al. 235 


regard the only attempt to fix the status of either the seller or the buyer relates 
to matter of “title” and to “transfer.” That is to say, that should the parties fail 
to comply with the statutory requirements, the “title” to the automobile should be 
deemed “not to have passed”; nor shall the “transfer” be deemed complete or valid 
for any purpose. It is apparent that one may have “title” to a thing and not be 
its owner; likewise, would it be possible for one who holds the naked title, to 
“transfer” the property to another without the ownership therein being at all 
affected. On the other hand, one who is the equitable owner of property may 
convey his rights therein without any effect being produced in the legal title thereof. 
For example, had one purchased an article of personal property, but had had it 
delivered into the possession of another to whom a bill of sale or other evidence 
of ownership had been given, there could be no doubt that the one who had tur- 
nished the money for such purchase at least would be the equitable owner of such 
property. It therefore would seem not impossible that the language of the 
statute to which attention hereinbefore has been directed may affect the legal title, 
as distinguished from equitable ownership of or interest in an automobile. See 
Sly v. American Ind. Co., 127 Cal.App. 202, 207, 15 P.2d 522; Swing v. Lingo, 129 
Cal.App. 518, 19 P.2d 56; Kenny v. Christianson, 200 Cal. 419, 253 P. 715; Pendell 
v. Thomas, 95 Cal.App. 33, 272 P. 306; Goodman v. Anglo-Cal. T. Co., 62 Cal.App. 
702, 217 P. 1078. For note, with appropriate authorities with respect to the 
general situation, see 23 California Law Review, 562. 

[3] But to reiterate the legal principle applicable to the situation only as here 
presented: By the Wyman Case, it was decided that “the loss falls upon the vendor” ; 
whereas, by the provisions of section 1742, Civil Code, “the goods are at the 
buyer’s risk.” In other words, although by virtue of the decision in the cited 
case the title to the property remains in the seller, nevertheless, in accordance not 
only with the express terms of the statute as amended, but also as interpreted by 
other California cases hereinbefore cited, as well as by the courts of other juris- 
dictions, the equitable title to such property is in the buyer. 

[4] In reaching a conclusion with regard to the binding force of a provision in 
an insurance contract like that here involved, especially in the absence of some 
qualifying agreement between or among the interested parties, the test that fre- 
quently has been applied has been related to a determination of the question upon 
whom the loss would fall. And without reference to the desirability of such a 
rule, in consideration of our statutory provision that “the goods are at the buyer’s 
risk,” it would seem conclusive that if such test be here applied, the necessary 
result will be not only that the vendee of the automobile had at least an equitable 
title therein, and that he held it at his risk, but also that the seller was not the 
“sole and unconditional” owner thereof, within the meaning of that phrase, as 
expressed in the policy of insurance which is here under consideration. Otherwise 
stated, if the case is determinable by a solution of the question: “Upon whom would 
the loss fall?” it becomes apparent that by the terms of the statute to the effect 
that the goods are at the buyer’s risk, no answer is permissible other than that 
because the vendee must suffer the loss, necessarily the vendor is not the “sole and 
unconditional” owner of the automobile. 


\gain, it may be noted that although the validity of the insurance policy is 
made to depend upon the provision which requires in the assured sole and uncon- 
ditional ownership of the insured property, and consequently that the question of 
ownership of the assured in the subject-matter of the policy necessarily is involved 
in the determination of liability of the insurance company, nevertheless, neither in 
the Wyman Case nor in the language of the pertinent statute, is the question of 
ownership directly made a special subject of consideration. However, in the cited 
case, notwithstanding the requirement in the insurance policy regarding the necessity 
of sole and unconditional ownership in the vendor, together with the apparent fact 
that after a sale of the property had been made, the vendor no longer was the 
possessor of the equitable title thereto—from the ultimate conclusion therein 
expressed, to wit, “that * * * in case of the loss or destruction of the property 
involved, the loss falls upon the vendor,” it becomes clear that the implied question 
of whether the vendor was the sole and unconditional owner of the property, was 
substantially answered to the effect that the ownership was in the vendor. But 
with respect to the pertinent terms of the statute, to wit, that “the goods are at 
the buyer’s risk,” in opposition to the ruling in the Wyman Case, the implication 
is that the vendee has acquired an interest in the property, with the result that the 
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insurance contract or policy has been breached, in that at the time the loss was 
sustained, the vendor no longer was the sole and unconditional owner of the 
insured property. 

It is obvious that upon the execution of a conditional sale agreement, followed 
by a delivery of the subject-matter of the contract to the vendee, neither of the 
parties to the agreement has an absolute ownership in the property, but that the 
ownership of each is subject to certain provisions or stipulations that are contained 
within the terms of the contract. Each of the parties has a qualified interest in 
the property which, on the one hand, as far as the vendee is concerned, contingent 
upon the happening of defeasance conditions, may be entirely lost to him, or, on 
the other, likewise contingently, may develop or ripen into his unqualified owner- 
ship therein. In other words, the absolute ownership is perfect in neither of the 
parties; nor may it become perfect in either of them except, as far as the vendee is 
concerned, upon the happening or the performance by him of some specified act or 
acts; or in the vendor, except upon the failure on the part of the vendee to perform 
some designated act or acts. 

[5] But in the instant case a separate reason exists for refusing recognition of 
plaintiff as the “sole and unconditional” owner of the automobile which he sold on 
a conditional sale contract. By the provisions of sections 45% and 153 of the Cali- 
fornia Motor Vehicle Act then in force, St.1923, pp. 517, 565, added by St.1927, p. 
1424, and amended by St.1925, p. 414 a violation by plaintiff of other provisions of 
the statute relative to the registration of the sale of the automobile and a delivery 
of a certificate of ownership thereof to the purchaser, constituted a misdemeanor. 
Had plainiff complied with the requirements of the statute with reference to such 
matters, it is probable that the necessity for his present contention that after the 
oral conditional sale contract had been entered into he remained the “sole and 
unconditional owner” of the automobile, would not have arisen. His assertion 
at this time, in effect that because he violated such statutory requirements he should 
he permitted to profit by such wrongdoing should not, in equity, be available to him. 

The ruling in the case of Schmidt v. C. I. T. Corporation, 14 Cal.App.2d 92, 57 
P.2d 1016, is in point. It was there held (syllabus): “Where the registered owner 
of a motor vehicle sells it and delivers to the vendee the certificate of ownership 
duly endorsed by him, and the vendee, without forwarding the certificate to the 
division of motor vehicles as required by subdivision (b) of section 45 of the 
Motor Vehicle Act, sells the car to a third person under a contract of conditional 
sale, and an action is subsequently brought for damages arising from the operation 
of the car by said third party, the vendee cannot take advantage of its own wrong 
in failing to comply with said subdivision (b), but must bear the burden of owner- 
ship under section 1714% of the Civil Code in the same manner as if it had com- 
plied with said subdivision upon its purchase of the car; and it is immaterial that 
said vendee was never the registered owner of said vehicle.” 

However, a final question of vital importance remains for consideration: 
Preceding the date on which the accident which gave rise to the question of the 
liability of the defendants occurred, the defendants wrote a letter to plaintiff of 
which the following is a copy of the essential part of the body thereof, to wit: 

“We are enclosing an endorsement form which you will please attach to your 
policy. It is for the purpose of broadening the terms of the same to meet present 
automobile driving conditions. This endorsement provides for the extension of 
insurance under your policy to others who may be driving your car (with your 
permission), and gives to them all the protection afforded you by your policy. It 
also provides for compliance with the Owner’s Responsibility Laws of the various 
states in whieh the Exchange operates, or in which you may be traveling at the 
time of an accident involving your insured car. There will be no additional 
charge for the extension of this coverage. In granting the extension of this 
coverage the Governing Board of the Exchange is keeping to the policy of furnish- 
ing its members with adequate coverage to meet the various changes in laws and 
conditions affecting the driving of automobiles. * * * ” 

The “extension of the insurance,” to which reference was made in that letter, 
was as follows: 

“It is made a condition of the policy to which this endorsement is attached 
that, beginning at noon, standard time, January 1, 1933, at the address of the named 
insured stated herein, the insurance granted to the named insured under Part 
relating to Property Damage and Public Liability and subject to all the terms, 
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conditions and limitations of the policy, shall also inure to the benefit of any 
person or persons while riding in or legally operating the automobile described 
herein and to any person, firm or corporation legally responsible for the operation 
thereof, provided such use or operation is with the permission of the named 
Insured, or, if the named Insured is an individual with the permission of an adult 
member of the named Insured’s household other than a chauffeur or domestic 
servant; provided that the insurance so granted and extended shall not be available 
to any public carrier, public automobile garage, automobile repair shop, automobile 
sales agency, automobile service station, or the agents or employees thereof while 
in the course of such agency or employment.” 

With reference to such “extended coverage,” at the outset respondent directs 
attention to the “words” which occur therein, to wit, “broadening the terms,” 
“extension of insurance,” “extension of coverage,” “extended coverage,” “omnibus 
clause,” and “any person or persons.” 

[6] From the general tenor of the language contained in such letter, as 
well as from a consideration of such several phrases to which reference just 
has been had, respondent asserts that “beyond any doubt an intention on the 
part of appellants that the insurance provided by the endorsement shall be not 
restrictive but increased or more extensive than that provided in the body of 
the policy,” is clearly indicated. In that connection, it first should be noted that 
in situations similar to that which is presented herein, the general trend of 
authority is to the effect that the violation of a provision in an insurance 
policv by which the risk of the insurer is not increased or its rights substan- 
tially prejudiced, does not constitute a valid defense to an action on the policy. 
Hvnding v. Home Acc. Ins. Co., 214 Cal. 743, 7 P.2d 999, 85 A.L.R. 13, and 
Sly v. American Indemnity Co., 127 Cal.App. 202, 15 P.2d 522. 

In the case of Hynding v. Home Acc. Ins. Co., 214 Cal. 743, 752, 7 P.2d 
999, 1002, 85 A.L.R. 13, it was said: “The violation of the condition by the 
assured cannot be a valid defense against the injured party unless in the par- 
ticular case’ it appears that the insurance company was substantially prejudiced 
thereby.” Citing cases. And in the case of Sly v. American Indemnity Co., 
127 Cal.App. 202, 208, 15 P.2d 522, 524, the identical thought is expressed. But 
as regards the instant case, although of great consequence, the question for 
determination is not so much whether the risk of the defendants in any manner 
was increased, or whether its rights were substantially prejudiced, but rather 
is, what construction fairly and reasonably may be placed upon the pertinent 
language of the contract of insurance, as modified (if at all) by the so-called 
“extended coverage”? And that question, or one analogous to it, has been 
definitely answered by at least one decision by an appellate tribunal of this 
state. We refer particularly to the case of Sly v. American Indemnity Co., 
which was decided in the Fourth Appellate District, and is reported in 127 
Cal.App. 202, 15 P.2d 522. In that case it appeared that under the terms of 
a conditional sale contract, one Krause had purchased an automobile. There- 
after he had some negotiations with one Mills, which related to a proposed 
transfer to him of Krause’s interest in the automobile, in consequence of which, 
possession of the automobile was delivered to Mills. In such circumstances, 
while the automobile was being operated by the latter, an accident occurred by 
which the plaintiff Sly was injured, by reason of which she thereafter recovered 
a judgment against Krause. On the return, unsatisfied, of a writ of execution 
on said judgment, the plaintiff in said action instituted an action against Krause’s 
insurer. The cHntract of insurance therein, which resembled that in the instant 
case, contained a provision to the effect that the insurance company would be 
relieved from liability if thereafter it should appear that “the interest of the assured 
in the subject of this insurance be or become other than unconditional and 
sole lawful ownership.” However, by the express terms of the policy of insur- 
ance, it was provided that the insurance of Krause was extended so that the 
coverage of liability became available to any person who, with Krause’s per- 
niission, might operate the insured automobile. 

Although a finding of fact that was made by the lower court to the effect 
that Krause had not transferred his interest to Mills was not disturbed on 
the appeal from the judgment, nevertheless the reviewing tribunal also 
declared not only that “under the circumstances” there was no “increase of 
risk” to the insurer by reason of Krause’s “attempted transfer of interest in 





238 The Insurance Law Journal, Vol. 91 [July, 1933 


the automobile,” but also that there could be no doubt that at the time when 
the accident occurred, Mills was operating the automobile with the permission 
of the assured. In part, the language which was used by the court was as 
follows: “In an action by such [third] person against the insurer violation 
by the assured of some condition in the policy is a valid defense only when it 
appears that by reason of such violation the insurer was substantially preju- 
diced. Hynding v. Home Acc. Ins. Co., [214 Cal. 743], 7 P.2d 999 [85 ALR. 
13]. In the present action the insurer was not prejudiced by the attempted 
transfer of interest in the automobile by the insured. It is true that posses- 
sion of the automobile was transferred to Mills, who was operating the machine 
at the time respondent was injured. But it is expressly stated in the policy 
of insurance that insurance provided by the liability peril clause is so extended 
as to be available to any person lawfully operating the insured automobile 
provided such operation is with the permission of the assured named in the 
policy. There can be no doubt that the operation of the automobile at the 
time respondent was injured was with the permission of the assured. It is 
therefore apparent that no increase in risk to appellant occurred by reason 
of the attempted transfer of interest in the automobile by its insured.” 

The case of Firkins vy. Zurich A. & L. Ins. Co., which was decided in the 
Third Appellate District, and reported in 111 Cal.App. 655, 295 P. 1051, provides 
another illustration of the same principle. That was an action based on a 
“public liability” indemnity policy of insurance, which contained a provision 
that the policy should not cover “in respect of any automobile, * * * while 
driven or manipulated by any person * * * under sixteen years of age in 
ee However, an amendment or rider was attached to the policy, 
as follows: 

“The policy to which this endorsement is attached is hereby extended to 
apply to any person * * * legally responsible for the operation thereof, provided 
such use or operation is with the permission of the named assured, or if the 
named assured is (an) individual, with the permission of an adult member of 
the named assured’s household.” Thus situated, the insurance company 
denied liability for damages which resulted from an accident which had 
occurred through the alleged negligent operation of the automobile by a four- 
teen year old son of the insured. In passing upon the question that was thus 
presented, in part, the court said: 

“There appears to be no difficulty in reconciling the language of the policy 
with that of the rider on the subject of liability on account of the age of the 
chauffeur. It may be reasonably construed to mean that the surety company 
shall not be liable upon the policy ‘while [the machine was] driven or man- 
ipulated by any person * * * under sixteen years of age’ unless such minor 
was operating the car ‘with the permission of an adult member of the named 
assured’s household,’ in which event the company is liable. To construe the 
language of this instrument otherwise would defeat the apparent intent of 
the parties and render the quoted language of the rider valueless.” (An 
application for hearing of the cause by this court was denied.) 

A nearly identical situation was presented in the case of Swift v. Zurich 
A. & L. Ins. Co., which was decided in the First Appellate District, and 
reported in 112 Call.App. 709, 297 P. 578. For all practical purposes here 
involved, the syllabus thereto contains a sufficient resume of both the facts 
and the law as therein decided: “A proviso in the body of an automobile 
indemnity insurance policy to the effect that the policy should not cover when 
the car was operated by one under sixteen vears of age was superseded by a 
rider attached to the policy, where such rider was entitled ‘Omnibus Coverage 
Endorsement’ and provided that the coverage of the policy was extended 
to apply to any person or persons legally operating the car with the consent 
of the assured, and further provided in effect that it was a substitute for any 
inconsistent provision in the body of the policy.” (A hearing was also denied 
by this court in that case.) 

[7] On a comparison of the facts of the instant case with those which 
were present in each of the cases to which attention just has been directed, 
it is deemed sufficient to observe that, in principle, no substantial difference 
may be discovered. Irrespective of the conclusion herein reached with regard 
to whether plaintiff was the “sole and unconditional owner” of the automobile, 
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in any event, in accordance with the terms of the conditional sale contract, 
his proposed vendee was in possession of the automobile “with the (implied) 
permission” of plaintiff and was operating it at the time when liability of the 
defendants attached. Without doing violence to the judgment of each of three 
separate Courts of Appeal of this state, in which respectively, as hereinbefore 
has been noted, in principle, it was decided that the special provision of the 
“extended coverage” indorsement on the policy of insurance superseded the 
general provision with respect to the limitation of liability unless at all 
times within the life of the policy the assured was the “sole and unconditional 
owner” of the automobile—this court is constrained to affirm the judgment that 
was rendered by the lower court. 

The judgment is affirmed. 

We concur: Curtis, J.; Langdon, J.; Shenk, J.; Edmonds, J. 


FISHER for use of KINIRY v. ASSOCIATED UNDERWRITERS, Inc. 
Gen. No. 39336. 
Appellate Court of Illinois. First District. Third Division. March 16, 1938. 
13 Northeastern Reporter (2d) 809. 
1. CANCELLATION. 

A notice that insurer will cancel a policy unless premiums be paid by a certain 
date is not in itself a “cancellation.” 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. CANCELLATION. ; ; 

A notice of an intention to cancel a policy is not a “cancellation.” 

(For other cases, see Insurance, Dec. Dig. § 232.) 

3. CONSTRUCTION. __, ; ; 

Insurance policies aré to be strictly construed in favor of the insured, partic- 
ularly where an insurer’s right of cancellation is involved, since forfeitures are 
not favored. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. AGENCY. aia 

An insurer is bound by the acts of its agent in the exercise of powers within 
the apparent scope of his authority, unless limitation upon such powers is brought 
to the notice of the insured. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

6. AGENCY. bane ; 

In garnishment proceeding against an association of underwriters with whom 
plaintiff’s judgment debtor allegedly carried a liability policy at time of automobile 
accident in which plaintiff was injured, whether alleged agent was in fact an agent 
of insurer, as well as the extent of his authority, and whether insurer had waived 
an alleged breach of contract by alleged agent’s acceptance of premiums, were ques- 
tions for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2, 15].) 

Appeal from Superior Court, Cook County; Peter H. Schwaba, Judge. 

Garnishment proceeding by George R. Fisher, for the use of Lucille Kiniry, 
against the Associatied Underwriters, Incorporated, an Illinois corporation, as 
attorney in fact for an aggregation of individuals commonly known and doing 
business as Chicago Lloyds, based on a judgment secured by Lucille Kiniry against 
George R. Fisher for injuries sustained in an automobile accident. Judgment for 
defendant, and plaintiff appeals. 

Reversed and remanded. 


Miller, Gorham, Wales & Adams, Herbert C. DeYoung, Charles F. White, 
and Robert E. English, all of Chicago, for appellant. 

Anson H. Brown, of Chicago, for appellee. 

Denis E. SuLLIvAN, Justice. 


This is an appeal from a judgment entered in a garnishment proeeeding in the 
superior court, wherein the court at the conclusion of all the evidence instructed 
the jury to render a verdict for defendant, upon which verdict a judgment was 
entered with costs against the plaintiff. A motion for a new trial was overruled. 
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The garnishment proceedings were based on a judgment secured by Lucille 
Kiniry against George R. Fisher in the amount of $10,000. 

Plaintiff's theory of the case is that she sustained serious injuries in an 
automobile accident which occurred on August 6, 1933, near Schneider, Ind., and 
that Fisher was liable for the damages as shown by the judgment in the original 
suit. He allegedly carried a policy of liability insurance on his automobile with 
the garnishees Chicago Lloyds and that the proceeds of such policy should be 
applied toward the payment of such judgment. 

The theory of the garnishee is that there had been a cancellation of the policy 
in question prior to the date of the accident out of which the suits arose. 

The evidence is undisputed that the policy of automobile liability insurance 
was issued to the defendant George R. Fisher in Chicago, Illinois; that the period 
covered by said insurance by its terms began March 13, 1933, and extended to 
March 13, 1934; that the policy was deliveréd to him by one Bernard L. Unger, 
agent of defendant. It is also undisputed as to the place where the accident 
occurred and that plaintiff and her husband were injured; that suit thereon was 
commenced and judgment entered in favor of plaintiff for $10,000 and judgment 
entered in favor of plaintiff’s husband in the sum of $15,000. 

Bernard L. Unger testified that he was employed by the Chicago Lloyds selling 
insurance during the summer of 1932 and left their employ in the fall of 1933; 
that Chicago Lloyds is a trade-name that the defendants Associated Underwriters 
use; that he sold the insurance policy involved in this case as an agent for Chicago 
Lloyds and collected payments or premiums for them; that he knew George R. 
Fisher as a prospect and sold him the policy in March, 1933: that he did not 
receive any payment of premium at that time; that he handed in the application 
to Chicago Lloyds and got the policy of insurance from them on that application 
and sent it by mail to Fisher and never got it back. , 

Continuing, Unger testified that he got $10 from Mr. Fisher on July 24, 1933, 
to apply on the premium on the policy; that when Mr. Fisher got back from his 
vacation he told Unger he had had an accident and wanted to know if the company 
would take care of his loss; that he was the only man from Chicago Lloyds that 
Fisher ever dealt with; that the last time he saw him was when he told him of 
the accident. Over objection, Unger further testified that he tried to give the 
money that Fisher had given him to the Chicago Lloyds, but that they would 
no accept it: that he then took the money to Mandel Brothers the following day 
and tried to contact Mr. Fisher, who worked there, but he was out, so he put 
the $10 in a note and explained that it was not enough to take care of the earned 
premium and that if he wanted to pay the premium to get in touch with him; that 
he, put the money in an envelope at Mandel Brothers’ window trimming department. 
There is no evidence that Fisher ever received this money back. 

The evidence further shows according to the books of the company, that 
the policy was issued not as a cash sale but on terms of 30, 60, or 90 days, and 
the witnesses testified that the premiums were to be paid on the basis of one-third 
in 30 days, one-third in 60 days, and one-third in 90 days. 

Cyril A. Farwell, the assistant secretary of the Associated Underwriters, tes- 
tified that one of his duties was to supervise agents, salesmen, and producers; that 
he hired Mr. Unger some time in 1933; that agents may have collected premiums 
at times from assureds that the agents solicited insurance and gave to the prospec- 
tive assured premium terms; that the agents delivered policies without having 
the money paid over for the premium; that in many instances the policies were 
mailed direct to the assureds and occasionally the courtesy was extended to having 
the agents deliver the policies to the assureds. 

It further appears from the evidence that on July 11, 1933, the garnishee wrote 
to Fisher, the assured, as follows: “You are Hereby Notified, That payment /as 
not been made at this office of the premium $36.00 for Policy No. 72229, of Chicago 
Lloyds, Dated March 13, 1933, for 1 yr Covering 1932 Buick Coupe and unless 
Premium thereon shall be paid to us on or before 12 o'clock noon, of July 17, 
1933, we shall cancel the Insurance under said Policy upon our books, for Non- 
payment of Premium, without further notice and terminate our liability thereunder, 
from that date. You will be held liable for a pro rata earned Premium theron. 

The evidence further shows that thereafter on September 26, 1933, the claim 
agent wrote Fisher a letter in which he stated that the policy No. 72229 had been 
canceled as of July 17, 1933, for nonpayment of premium, and that Chicago Lloyds 
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were entitled to the earned premium,of $12.45 for the time this policy was in force. 
It further appears that when the so-called cancellation on the books took place 
as of July 17, 1933, the policy in fact was not physically canceled on the books 
until July 31, 1933; that the cancellation was entered on July 31, 1933, but dated 
back to July 17, 1933. 

The main defense of the garnishee in this case appears to be the cancellation 
of the policy. The clause of the insurance policy regarding cancellation reads as 
follows: “This Policy shall be cancelled at any time on the written request of the 
named Assured, or by the Underwriters through Associated Underwriters, Inc., 
their Attorney-in-Fact, upon giving five days’ written notice of such cancellation 
to the named Assured. * * * Notice of cancellation by the Underwriters shall 
be sufficient when mailed to the address of the named Assured stated in the policy 
schedule * * * .” 

[1, 2] The letter to Fisher, dated July 11, 1933, upon which the garnishee relies 
as being a cancellation of the policy, and which we have quoted above, sets forth 
that some future action by the company would be taken. It is quite evident that 
the company did not intend to cancel the policy if the premium was paid within 
the time specified, but if it was not paid, the company would then take further 
steps to effect a cancellation “on the books” for the letter says: “ * * * unless 
Premium thereon shall be paid to us on or before 12 o'clock noon, of July 17, 
1933, we shall cancel the Insurance under said Policy upon our books eee” 
There is no evidence in the record that any future action was taken, of which 
Fisher had notice except the letter of the claim agent dated September 26, 1933. 
\ case somewhat similar to this was before the court, being McNellis v. A&tna 
Ins. Co., 176 Ill.App. 575, wherein the court said: “The notice which Scott says 
he served upon the plaintiff does not purport to cancel the policy. It merely 
states that unless the premium be paid by a certain date, ‘We shall cancel the pol- 
icy.” Such a notice is not, in itself, a cancellation (Newark Fire Ins. Co. v. 
Sammons, 110 Ill. 166).” 

In Newark Fire Ins. Co. v. Sammons, 110 Tl. 166, the court, in affirming a 
judgment against the company, said: “As to the other instruction, it only declares 
that a mere notice of an intention to cancel a policy of insurance, and nothing more, 
is not a cancellation of a policy. This could not mislead, and under the testimony 
before the jury it was proper. The intention of the insurer to cancel a_ policy 
could surely have no effect upon the contract of insurance until carried into 
execution,—and_ such is the doctrine of the instructions.” 

[3] It is a doctrine in this state that where a question arises as to the legal 
construction to be placed upon the language of an insurance policy, the same should 
he strictly construed in favor of the insured. This doctrine would be particularly 
applicable in a case such as the one before us where it relates to the company 
having the right of cancellation, as forfeitures are not favored in the law. 

ot was said in Budelman v. American Ins. Co., 297 Ill. 222, at page 227, 130 

. 513, 514:. “It is a well-recognized rule of construction that an insurance con- 
a will be construed in favor of the insured, * * * and the courts will not forfeit 
a policy except where a clear right of forfeiture is shown.” 

[4] In addition to this, as before stated, the evidence shows that the employee, 
who was to have done the canceling of the policy on the books of the company, 
did not do so until July 31, 1933, but that she dated the cancellation as of the 17th. 
In the meantime, the evidence tends to show that $12, or some similar amount, 
had heen paid to the agent Unger, whom the evidence shows had accepted payment 
on account of the premium and as had been his custom as well as the custom of 
other agents working for the company. Therefore, there is a question as to 
whether or not the cancellation should be considered as effectuated. 

Tt is contended by the garnishee that the agent Unger did not have any author- 
ity to represent the company in this respect. Whether he did or not was a 
question of fact. As was said in Phenix Ins, Co. v. Stocks et al., 149 Ill. 319, 
at page 335, 36 N.E. 408, 412: “Persons dealing with an agent cannot know, nor 
are they required to know, the limitations upon his power to represent his prin- 
cipal. The company is bound by the acts of its agent, in the exercise of powers 
within the apparent scope of his authority, unless limitation upon such powers 
is brought to the notice of the assured. * * * Whether this agent was apparently 
clothed with authority to represent the company in the adjustment of this loss, 
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or to accept service of the demand and notice for arbitration, under the conditions 
of the policy, was a question of fact, to be determined by the jury upon consid- 
eration of all the facts and circumstances proved.” 

[5, 6] Whether or not Unger had authority in fact as agent for the garnishee, 
and whether or not the acceptance by him of the money trom Fisher (if there 
was such acceptance) was a waiver of what might be considered a breach of the 
contract, and whether or not insurer did not waive the breach of the contract by 
accepting payment of premiums, the Supreme Court said in the case of Baxter 
v. Metropolitan Life Ins. Co., 318 Ill. 369, at page 371, 149 N.E. 243, 244: “The 
question as to what facts are necessary to constitute a waiver is a question of 
law. The existence of such facts in a given case is a question of fact. The 
Appellate Court found that the right of the insurer to insist on the lapse of the 
policy for failure to pay the premium within the time required had been waived 
by its conduct. What that conduct was is a question of fact, and is not open to 
review here, but it must be taken as established that the plaintiff in error had at 
previous times accepted payments on this policy after the 31 days of’grace had 
expired.” 

As was said in the case of Shaw v. Firemen’s Ins. Co., 269 IllApp. 83, at 
page 85: “There were sufficient facts in the proof, if true, to constitute a waiver 
on the part of the company of the above provision and the existence of such facts 
was a question for the jury.” 

See, also, Milwaukee Ins. Co. v. Schallman, 188 Ill. 213, 59 N.E. 12. 

There are questions of fact involved in this controversy which, of necessity 
as well as in harmony with the law in relation thereto, should have been submitted 
to the jury. This court, in following the Supreme Court in the rules laid down 
as to when a case should be taken from a jury, has many times recited the rule. 
When motions are made at the close of all the evidence to instruct the jury for 
defendant, courts are not to concern themselves with the weight of the counter- 
vailing testimony and they should not weigh the same or consider whether the 
greater weight or preponderance of the evidence is on one side or the other, but 
they showd take the evidence which is most favorable to the plaintiffs, together 
with all the legal inferences that may be drawn therefrom, and if it can be said 
that such evidence tends to prove the cause of the plaintiffs, then it is the duty 
of the trial courts to overrule such motions. To do otherwise would be to deny 
the right of trials by jury. 

As the Supreme Court said in Minnis vy. Friend, 360 Ill. 328, 335, 196 N.E. 
191, 194: “In passing upon a motion to direct a verdict the trial court is limited 
to determining whether there is or is not any evidence which tends to prove the 
facts alleged. When a jury is not waived the trial court has no power to determine 
the weight and preponderance of conflicting evidence introduced to establish or 
to disprove these facts, and the court is never authorized to take a case from the 
jury where to do so would involve the determination of the preponderance of the 
testimony.” 

In the case of Kinsey v. Zimmerman et al., 329 Tl. 75, at page 79, 160 N.E. 
155, 157, the court said: “And the trial judge is never authorized to take a case 
from the jury or direct a verdict for the plaintiff where to do so would involve 
the determination of the preponderance of the testimony, but that court is limited 
strictly to determining whether there is or is not any evidence legally tending to 
prove the fact alleged, and this is true even though it appears that the greater 
weight of the evidence may be on one side or the other.” 

Whether or not Unger was an agent of the company, the extent of his authority, 
and whether or not he bound the company by his actions, were all questions of 
fact and they should have been submitted to the jury. 


On the question of the motion for a new trial, the same is not argued by the 
plaintiff although it is by the defendant. Defendant alleges that no proper effort 
was made to obtain Fisher as a witness at the trial nor was there any attempt made 
to take his deposition. Without going into the matter in detail, we think Fisher's 
evidence was very necessary at the hearing and that every reasonable effort was 
made by plaintiff to secure Fisher’s presence or his deposition. We think the 
trial court could well have granted a new trial on the showing made as to the 
absence of the witness Fisher. P 

Other errors are assigned, but as this case must be retried, we do not think 
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it necessary to discuss them at this time and, no doubt, the errors which were 
made at the former trial can be corrected when the case is tried again. 

We are of the opinion that the trial court erred in instructing the jury to 
return a verdict for the defendant, and for that and other reasons mentioned in 
this opinion, the judgment of the superior court is reversed and the cause is 
remanded for a new trial. 

Judgment reversed and cause remanded. 

Hebel, P. J., and Hall, J., concur. 


FISHER FOR USE OF KINIRY v. ASSOCIATED UNDERWRITERS, Inc. 
\ppellate Court of Illinois. First District. Third Division. March 16, 1938. 
13 Northeastern Reporter (2d) 813. 

\GENCY. 

In garnishment proceeding against an association of underwriters with whom 
plaintiff's judgment debtor had allegedly carried a liability policy at time of 
automobile accident in which plaintiff was injured, whether alleged agent of 
association was in fact an agent, as well as the extent of his authority, and whether 
association had waived an alleged breach of contract by alleged agent’s acceptance 
of premiums, were questions for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2, 15].) 

\ppeal from Superior Court, Cook County; Peter H. Schwaba, Judge. 

Garnishment proceeding by George R. Fisher, for use of Adelbert Kiniry, 
against the Associated Underwriters, Incorporated, an Illinois Corporation, as 
attorney in fact for an aggregation of individuals commonly known and doing 
business as Chicago Lloyds, based on a judgment secured by Adelbert Kiniry 
against George R. Fisher for injuries sustained in an automobile accident. Judg- 
ment for defendant on an instructed verdict at the conclusion of all the evidence, 
and plaintiff appeals. 

Reversed and remanded. 

Miller, Gorham, Wales & Adams, Herbert C. DeYoung, Charles F. White, and 
Robert E. English, all of Chicago, for appellant. 

Anson H. Brown, of Chicago, for appellee. 

Denis E. Suttivan, Justice. 

(Published abstract only.) 


PARKS v. HALL, et al.* No. 5439. 
Court of Appeal of Louisiana. Second Circuit. June 1, 1937. 
Rehearing Granted June 30, 1937. 
Writ of Certiorari and Review Granted Feb. 7, 1938. 
179 Southern Reporter 868. 
On Rehearing. 


7. PERMISSION. 

The liability of insurer under clause of automobile liability policy covering 
operation of automobile by any person with “permission” of named assured is not 
to be determined exclusively from nature of incipiency of original possession; the 
word “permission” meaning a consent to use the automobile at the time, place, and 
under the circumstances of the accident. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. PERMISSION. 

Under provision of automobile liability policy covering operation of automobile 
by any person with “permission” of insured, chauffeur who had been specifically 
prohibited from using automobile for personal affairs and who was returning to 
home of guest whom he had taken for ride, when he had been instructed to take 
automobile to filling station to be washed and greased, was not operating auto- 
mobile “with permission” of insured within policy so as to render insurer liable 
for injuries to third persons arising from his negligence, “prohibition” being the 
antonym of “permission.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Drew, J., dissenting. 


* Judgment on writ of review by Supreme Court April 4, 1938. 
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Appeal from Fourth Judicial District Court, Parish of Ouachita; David I. 
Garrett, Judge. 

Action tor injuries received in automobile collision by Edward Parks against 
Harvey Hall and others. Judgment for plaintiff, and defendants appeal. 

Reversed and dismissed. 

Sholars & Gunby and G. Allen Kimball, all of Monroe, for appellants. 

McHenry, Lamkin & Lamkin, of Monroe, for appellee. 

Hamirer, Judge. 

A Chevrolet sedan driven by Harvey Hall and owned by M. L. Gans collided 
with a Model-A Ford sedan belonging to Isom Parks and operated by Edward 
Parks, and also with a Ford V-8 coupé owned by Carbons Consolidated, Inc., and 
driven by Howard W. Montgomery. This three-car collision occurred at a curve 
on U. S. highway No. 80 in Ouachita parish, La., on the afternoon of August 22, 
1936. 

Edward Parks brought this suit against Harvey Hall, M. L. Gans, and the 
Phoenix Indemnity Company, the latter being the liability insurer of the Chevrolet 
sedan, to recover damages for personal injuries sustained by him in the accident. 

A similar suit, being Hall v. Hall, 179 So. 877, on the docket of this court, was 
instituted by Arzellous Hall, an occupant of the Model-A Ford, against the same 
defendants. Injuries received by him form the basis of that suit. 

The V-8 and the Model-A Fords were severely damaged in the collision and 
their owners also filed separate actions against said defendants to recover therefor, 
these being 179 So. 877, and 179 So. 878, on the docket of this court. 

The allegations of the various petitions respecting the manner of the occurrence 
of the accident and the asserted liability of defendants are substantially identical. 
As is usual in suits of this nature, Harvey Hall is charged with the negligent 
operation of the vehicle which he was driving. All plaintiffs also allege that at 
the time of the collision Harvey Hall was employed by M. L. Gans as a chauffeur; 
that he was acting in the legal discharge of his duties and within the scope of his 
employment and while on business and a mission of his employer; and that the 
Chevrolet sedan was insured against property damage and public liability under a 
policy written by the Phoenix Indemnity Company. In the alternative, the petitions 
recite that, if defendant Harvey Hall was not acting in the scope and course of his 
employment, he was driving said automobile of defendant M. L. Gans at the time of 
the accident with the consent and permission of said owner. 

Defendants Gans and the Phoenix Indemnity Company, in their answers, 
admitted the occurrence of the collision and that Harvey Hall was employed by the 
former on August 22, 1936. They deny, however, all liability for any negligent 
acts committed by him. An affirmative averment is made by them that “the use of 
the said automobile by Harvey Hall was unauthorized and in violation of the 
prohibitory instructions of M. L. Gans.” 

No appearance was made by defendant Hall in any of the cases, and preliminary 
defaults were regularly entered against him. 

[2] The cases were consolidated in the district court and a trial was had on 
their merits. Plaintiff in each suit was granted a solidary judgment against all 
defendants. From these, suspensive appeals were perfected by defendants Gans 
and his insurer. No appeals were prosecuted by Harvey Hall. The judgments 
against this last-mentioned defendant are therefore not before us for review. 

There was in full force and effect at the time of the accident a policy of insur- 
ance covering the Chevrolet sedan and written by defendant Phoenix Indemnity 
Company. The “named assured” therein was M. L. Gans and/or Bradford Norton, 
Inc., and/or Spiegel Brothers. Under this policy said insurer agreed: “To pay, 
within the limits specified in Statement Three, the loss from the liability imposed 
by law upon the assured for damages (including consequential damages) on account 
of bodily injuries, including death resulting at any time therefrom, suffered or 
oe to have been suffered by any person or persons as the result of such acci- 
dent.” 

It further agreed: “To pay, within the limits specified in Statement 3, the loss 
from the liability imposed by law upon the assured for damages on account of 
damage to or destruction of property, including the resultant loss of use thereol, 
* * * resulting from such accident.” 


The contract also provided: “The term ‘named assured’ shall mean only ~ 
assured specified in Statement One, but the term ‘assured’ shall include the namec 
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assured and any other person while riding in or legally operating such automobile 
and any other person or organization legally responsible for its operation, provided: 
(a) It is being used with the permission of the named assured, * * * .” 

This last-mentioned provision is usually known as an omnibus clause. 

The evidence is overwhelmingly convincing that defendant Harvey Hall was 
negligent in the operation of his employer’s car at the time of the accident, and 
that his negligence was the proximate cause of the unfortunate event. Recognition 
of this was given by defendants’ counsel through their failure to discuss the 
question of negligence either in brief or in oral argument. Also, it does not 
appear that there was contributory negligence on the part of any one operating 
or riding in the other two cars. Therefore, no further discussion will be made 
herein of this phase of the cases. 

As we view the record, two questions are presented for consideration: (1) Was 
Harvey Hall acting within the scope of his employment at the time of the accident? 
(2) If not, was he legally operating and using the automobile with the consent of 
his employer, M. L. Gans, within the meaning and intendment of the provisions of 
the above-quoted omnibus clause? 

Defendant M. L. Gans was a traveling salesman in the employ of Bradford 
Norton, Inc., of Birmingham, Ala., and Spiegel Brothers of Chicago, Ill. He 
resided in the City of Monroe, La. The Chevrolet sedan used by him in the pursuit 
of his occupation of selling merchandise to customers in a particular trade area. 
For a period of about six years Harvey Hall had been engaged as his chauffeur and 
helper. The duties of the latter throughout each week were to drive his employer’s 
car and help him pack and unpack samples. When Mr. Gans returned from his 
route on the week ends, which was usually on Saturday mornings, it was customary 
for and required of the chauffeur to drive the car to Massey’s Main Service Station, 
located on the corner of Jackson and Telemaque streets, and wash and have it 
greased and to return it to the owner at his home or some other designated place. 
Arrangements had been made by Mr. Gans with the service station operator for 
Harvey Hall’s use of a wash rack in his cleaning of the car. If the rack was 
occupied when the chauffeur arrived, he would sometimes wait there until it was 
available, at other times he would drive away and return later, while on two or 
three previous occasions he proceeded to Massey’s Service Station No. 2, situated 
at 2800 Desiard street, and used the rack there. This week-end washing and 
greasing of the car had been faithfully performed for a period of more than four 
years. Usually the chauffeur was paid his weekly wages at noon each Saturday. 

Defendant Gans did not permit his chauffeur to use the car for the latter’s 
personal use. Permission for such use had been requested several times, but it 
was always denied. This was because the car was employed solely for business pur- 
pose, that is, in traveling over the trade territory, and a serious damage to it would 
deprive the owner of a means of conveyance until repairs could be made. Repeated 
instructions had been given the employee that the car was to be used only in 
connection with the employer’s business. 

On the morning of August 22, 1936, Mr. Gans entered the Chevrolet at his home 
and traveled with his chauffeur to the Virginia Hotel in Monroe. He arrived there 
shortly after 9 o’clock. On descending from the car, he instructed the chauffeur 
to go to the service station and perform the customary washing, obtain some parcels 
from the express office, and then return the vehicle to the owner’s home. Permis- 
sion was granted at the time for the washing of the machine at the Desiard street 
station, No. 2, if the rack at the main place was occupied. 


When defendant Hall appeared at the last-mentioned station a few minutes 
later, the rack was not available; so he drove away. There is nothing i in the record 
which discloses his movements from that time until about 2 o’clock in the afternoon. 
At that hour he arrived at a house situated at 309 Eighth street and occupied by 
three women named Ophelia Murray, Gertie Johnson, and Ora Lee Jones. In the 
car with him was another man named Walter Hollins. Hall invited Ophelia 
Murray to accompany him to Frizzell’s Brick Yard, which was located approxi- 
mately 8%4 miles east of the parish courthouse in Monroe, and she in turn invited 
the other women. On their way out of the city, and shortly after 2 o’clock, the 
car was stopped at Massey’s Service Station No. 2 on Desiard street. Defendant 
Hall got out of the car and asked the station attendant if his employer had called 
for him and left a message to be delivered. The wash rack there was then available 
for his washing the car, but it was not so used. Instead he resumed his position 
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in the vehicle and drove east on Desiard street away from Monroe toward and to 
the aforementioned brickyard. He was accompanied by the three women and 
Walter Hollins. 

After remaining at that place for 15 or 20 minutes, the party commenced 
their journey back to the city. While returning, and at a point on the highway 
about 44% miles east of the above-mentioned courthouse and 2 miles east of 
Massey’s Service Station No. 2, the collision occurred. Emerging from the 
Chevrolet immediately after the accident, were the defendant Hall and the 
three women. The other passenger, Walter Hollins, was in an_ intoxicated 
state, and, according to one of the plaintiffs’ witnesses, “he was so drunk he 
couldn't get out.” 

Mr. Gans neither directed, authorized, nor had previous knowledge of his chauf- 
feur’s contemplated trip to the brickyard. Its location was unknown to him, 
and he had no business to be transacted there. Furthermore, he did not see 
the employee after he departed from the hotel until subsequent to the accident. 

When plaintiff proved that the Chevrolet sedan was owned by defendant 
Gans, and that Harvey Hall, its driver at the time of the accident, was in the 
owner's general employ, the presumption was raised and a prima facie case was 
made out that he was acting within the scope of his employment when the 
collision occured. It was then incumbent upon the employer to rebut this 
presumption with positive proof. Middleton vy. Humble, La.App., 172 So. 
542; May v. Yellow Cab Co., 164 La. 920, 114 So. 836; Johnson v. Jim Brownlee, 
13 La.App. 86, 127 So. 127. 

[3] This obligation was discharged by such employer, however, when he 
proved unmistakably that the chauffeur ignored the spec#fic instructions given 
him, deviated from his master’s business, and departed on a separate and 
independent mission of his own. The burden then shifted back to plaintiff to 
prove that the independent venture of the employee had terminated and that 
the latter had re-entered and resumed his service with the employer when 
the cars collided, Glass v. Wise & McAlpin, 155 La. 477, 482, 99 So. 409, 411; 
© Blashfield’s Cyclopedia of Automobile Law, § 6138. 

For the purpose of meeting this last-mentioned burden, plaintiff’s counsel 
offered only the testimony of the chauffeur Hall, who is a defendant in the 
case, elicited under cross-examination pursuant to the provisions of Act No. 
126 of 1908, as amended by Act No. 115 of 1934. This testimony was duly and 
timely objected to by defendants M. L. Gans and Phoenix Indemnity Company, 
through their counsel, as not being admissible and binding on them. The 
objection was overruled. 

Defendant Hall first testified that he obtained the car with Mr. Gans’ 
consent, and carried it to Massey’s Service Station No. 1 on Jackson street 


for the purpose of washing it. On finding the rack occupied, he went to 
Eighth street, picked up the three women, and then commenced the journey 
to the brickyard. On the way he stopped at Desiard street, or No. 2, service 
station of Mr. Massey, and left a message for his employer if he should call. 
After leaving the brickvard and on the occasion of the accident, he was pro- 
ceeding to the home of the women to return them there. 

Although plaintiff's counsel reminded him of statements which he had 
previously made regarding his immediate destination on the return trip, he 
insisted that, “he was intending to bring the girls home, and then wash the car.” 

Later, after being admonished by the trial judge, at the request of plain- 
tiff’s counsel, to answer the questions truthfully, and after being warned of 
the consequences on his failure so to do, he stated that if the rack was not 
eecupied he intended to wash the car, with the aid of Walter Hollins, and the 
women would wait in accordance with an agreement made with them: but if 
it was not available, he was going to take them home first. 

Another place in the transcript we find him testifying that he was going 
to the Desiard street station to see whether or not the rack was empty. He 
“Lad to pass right by there, on the way back. It was right on the way.” If 
it was empty, he intended to wash the car there “if the girls would agree to 
stay with me.” Finally, he affirmed, as being true and correct, statements 
made previous to the trial of this case, that he was on his way back to the 
Desiard street station to wash the car and the people would stay with him as 
the washing would require only 30 minutes or less. 
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Counsel for defendants Gans and Phoenix Indemnity Company requested 
the right to examine the witness Harvey Hall. This was denied by the trial 
court for the reason that the witness was called for cross-examination by the 
plaintiffs. 

14, 5] We think that the trial court erred in overruling the objection urged 
by the employer and his insurer, and that defendant Hall’s testimony, in so 
far as they were concerned, should have been excluded. Under the provisions 
of Act No. 126 of 1908, as amended by Act No. 115 of 1934, a litigant may 
examine his opponent, as under cross-examination, and the testimony elicited 
is binding on the witness. But such litigant is not granted the right by that 
statute to obtain testimony under cross-examination from one defendant for 
use against and to bind his codefendant. Edwards Bros. v. Berner, 154 La. 
791, 798, 98 So. 247; Borne-Norris Hardware & Supply Co. v. Ballantyne, 5 
La.App. 82, 83. 

[6] The testimony of defendant Hall given under cross-examination being 
inadmissible against and not binding on his codefendants, the only competent 
procf in the record regarding the employee’s destination at the time of the 
accident is that furnished by the three women who accompanied him. Ophelia 
Murray testified that she “thought he was bringing us back home.” The others 
were positive that they were “on their way back home.” If, therefore, the 
chauffeur was at the time of the accident journeying to the home of the women 
to discharge them, and this must be concluded as a fact in view of the lack of 
competent evidence to the contrary, and the above affirmative proof in favor 
thereof, there had been no resumption of his duties to his master. He was 
still in the enjoyment of his independent and separate mission, which was the 
conveying of his friends from the house on Eighth street to the brickyard and 
return. A re-entrance into his master’s service would not have begun until 
their discharge at that house and the commencement of his trip to the service 
station, 

If it could be held that defendant Hall’s testimony was admissible as 
against his codefendants, still the conclusion must be reached, from the record 
as made up, that said chauffeur was journeying to the home of the women at 
the time instead of to the service station. The testimony given by him has 
little probative or evidential value because of his vacillation in testifying, to 
which we have above referred; while opposed to it is the proof furnished by 
the three women. Furthermore, it is unreasonable to believe that he intended 
t. cause his female companions to await the washing of the car or expected 
to obtain any assistance from Walter Hollins who was almost totally incapaci- 
tated because of having imbibed too freely of strong drink. 

In support of their contention that Mr. Gans is liable for the negligent act of 
Harvey Hall, plaintiff's counsel rely on the cases of Gilbert v. Trotter et al., La. 
\pp., 160 So. 855, 858; Bowles v. McGlasson, 5 La.App. 367; Cusimano v. A. S. 
Spiess Sales Co., 153 La. 551, 96 So. 118; and Glass v. Wise & McAlpin, supra. 
The driver of the car in the Gilbert Case was charged with the duty of picking 
up workmen in Monroe and transporting them to the compressor plant of his 
employer in Richland parish. He turned aside from his work one night and drove 
the machine onto a certain street with the view and purpose of locating one of his 
cousins. After satisfying himself that the cousin did not live on that street, he 
decided to abandon his private mission and attempted to reverse the course of the 
vehicle for the purpose of performing the duties of his employment. In the execu- 
tion of this maneuver, his car struck the front porch of a house occupied by plain- 
tiff. The accident resulted in injuries to her and she sued to recover damages. In 
our opinion we said: “Therefore, while he momentarily turned aside from his 
master’s business to engage in a personal mission, we think he re-entered the 
master’s employ, and his status as its servant was immediately resumed, when he 
decided to abandon the deviation and turned the car around for the purpose of 
performing the duty to the master he was employed to perform.” 

The chauffeur in the Bowles Case was authorized to drive his employer's nurse 
to her home. Before his return to his master’s dwelling a deviation trom the 
course of his employment occurred. The court, in its opinion, described this and 
held as follows: “It must be admitted that when the chauffeur, Coleman, started 
to drive Miss Gage, the defendant’s nurse, from the defendant’s residence to her 
own home he was acting within the course of his emplovment and in the interest 
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of the defendant and with his permission. It may be assumed that after he reached 
the nurse’s home and when he drove the automobile to the hospital, and thence 
to his cousin’s residence on Dryades street, that he ceased to be acting for defendant 
and began to act for himself. But as soon as he left his cousin’s house and turned 
his car back toward its garage at defendant’s home, then he resumed his employ- 
ment, for it was his duty to return the car to the garage at his employer’s home 
and he was so doing.” 

In the Cusimano Case, the chauffeur was sent out by his employer to deliver 
some goods. While on this journey, he embarked on a mission entirely of his 
own choosing. After accomplishing his errand, he proceeded either on a continua- 
tion of his deliveries or a return to defendant’s store, during which time his 
negligent driving caused serious injury to plaintiff. The court found that he was 
engaged in his master’s business when the accident occurred. 

In the Glass Case, the employee, without the knowledge or consent of his 
employer, drove the latter’s truck from its business establishment to a certain 
place for the purpose of obtaining some meat for a friend. While returning, and 
also on his way to deliver the meat, an accident occurred and a third person was 
injured by the vehicle. It was held that at the time of the accident the employee 
we still engaged in his independent venture. In its opinion, the Supreme Court 
said: 

“The meat was not delivered—the independent mission was not completed 
—when the accident occurred. When the chauffeur started on his return trip, 
his independent mission was only half completed, and was not wholly completed 
until delivery of the meat was made, which was after the accident. Nor can 
it properly be said that on the return trip there was a combined purpose to complete 
the mission for Volney Mitchell and to engage in the defendant’s business. The 
return trip with the meat had to be made; it was a duty to Volney Mitchell which 
the chauffeur had assumed. We cannot in the absence of any testimony to that 
effect, presume that the chauffeur intended to deliver any groceries before discharg- 
ing his duty to Volney Mitchell. 

“The fact having been established that Mitchell had abandoned his employer’s 
business the very moment that he started on the mfssion for Volney Mitchell, 
the burden was with the plaintiff to show that the independent errand had been 
accomplished, and that the servant was returning to resume his service with his 
employer; and this the plaintiff has failed to do.” 


The comparatively recent case of Jones v. J. S. Williams & Son, 177 La. 1033, 
150 So. 9, 13, decided by the Supreme Court, called in question the respondeat 
superior doctrine and presented for consideration a situation where a chauffeur’s 
negligent operation of his master’s car, driven without the latter’s permission, 
caused injury to a pedestrian. Mr. Justice Odom, as the organ of the court. 
discusses extensively the jurisprudence of this and other states respecting the 
master’s liability in a situation of that kind. In referring to the case of Glass 
v. Wise & McAlpin, supra, he stated: “The court, in the Glass Case, did not 
intend to enlarge the dogtrine announced in the Cusimano Case, which is in line 
with the rule followed in the other states, and is that where a servant is sent 
out by the master on a mjssion pertaining to his business, and, while out, the 
servant departs wholly from that mission and goes upon one of his own, the rela- 
tionship of master and servant is temporarily suspended during the performance 
of the servant’s private mission; but when the servant. turns and resumes the 
work which he was sent out to do, if that be nothing more than return the vehicle, 
he re-enters his master’s employment, and the liability of the master for his torts 
reattaches.” 

If the record disclosed that at the time of the accident Harvey Hall was on 
his way to the service station to wash the Chevrolet, counsel’s contention that 
there had been a resumption of his duties for his master might be meritorious in 
view of the doctrine announced in the aforediscussed cases. But, as we have pre- 
viously said herein, there is no such disclosure. The burden which plaintiffs car- 
ried has not been discharged. 


Masters and employers are answerable for the damage occasioned by their 
servants while in the exercise of the functions in which they are employed. 
Rev.Civ. Code, art. 2320. When the accident occurred, Harvey Hall was not 
performing the duties of his employment, but was engaged in a venture wholly 
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unconnected with the business of his master. Consequently, there is no liability 
on the part of employer Gans for the negligence of his chauffeur. Likewise, the 
insurer is not liable, unless it be by reason of the provisions of the above-quoted 
omnibus clause of the policy. 


As plaintiff’s counsel suggests in their brief, the determinative question, with 
reference to the matter of the insurer’s liability under the clause just mentioned, 
is “whether at the time of the accident Harvey Hall was using the automobile 
with the permission of his employer.” If this be answered in the affirmative such 
insurer is liable; if otherwise, there is no responsibility on its part. 

Testimony was given by Gans under cross-examination that Harvey Hall was 
using the car with his consent on August 22, 1936, and was permitted to have 
possession of it until the washing was completed. However, he further testified, 
and the record conclusively shows, as we have herein previously stated, that no 
permission was ever granted his chauffeur to operate the car for his personal use; 
that repeated instructions had been given that the car was at all times to be 
employed only in the interest of the employer’s business; and that a specific task 
had been assigned to him on his departure from the hotel, but instead of perform- 
ing that task, he went on a personal mission and was still in the pursuit of it when 
the accident took place. Under these circumstances we are forced to conclude 
that employee Hall was not using the car on the occasion of the collision with the 
permission of the named assured within the meaning and intendment of the omnibus 
clause. 

If the chauffeur, after finding the rack at the main service station occupied, 
had operated the car in the vicinity of that place for the purpose of awaiting his 
opportunity to wash it, and while so doing the accident occurred, it might be said 
that the necessary permission existed. But a situation of that kind is not here 
present. In the instant case, Hall, upon ascertaining that the rack was in use, 
departed upon a venture entirely of his own and altogether foreign to the business 
and violative of the instructions of his master. After securing his friends, he 
commenced and proceeded on his journey of some 8 miles into the country. On 
returning and while still engaged on his separate undertaking the accident hap- 
pened. 

There was an intentional and complete departure from the duties of his 
employment when the chauffeur entered upon and continued his trip. This is borne 
out by the fact that there was an available rack at the service station No. 2 on 
Desiard street where he momentarily stopped, and he could have cleaned the car 
there if he had so desired. And it does not matter whether his destination was a 
distance of 8 miles from Monroe or that of 608 miles. For the sake of argument, 
suppose that his journey had been to Chicago, Ill., where he remained a week; 
and, while on the trip back to Monroe to return his friends to their home, the 
accident occurred in the state of Tennessee. Under this hypothesis could it be 
correctly said that at the time of the accident Hall was using the car with his 
employer’s permission? We think not. 

A somewhat similar policy provision was involved in Stephenson v. List Laundry 
& Drv Cleaners, Inc. et al., 168 So. 317, 320, decided by us. Therein a truck, which 
was covered by the policy, was sent to the garage of the Shreveport Laundries, 
Inc., for the receiving of repairs. No authority for its operation while there was 
given by the named assured. An employee of the garage, while using it in the 
hauling of trash, allegedly caused injury to a third person. In our opinion we said: 
“As we have heretofore stated, the uncontroverted evidence discloses that the 
trucks were brought to the garage of the Shreveport Laundries, Inc., for the purpose 
of having new motors installed, and that no one had authority to operate them while 
here. This, we think, is conciusive of the fact that no consent, either express or 
implied, was given by the insured for the use of its truck in the hauling of the 
trash for the Shreveport Laundries, Inc. It is well recognized that where express 
permission is granted for a given purpose, permission for all purposes cannot be 
implied. Huddy’s Automobile Law, Vol. 13-14, page 407; Trotter v. Union Indem- 
nity Co. (C.C.A.) 35 F.2d 104: Frederiksen v. Employers’ Liability Assurance 
Corporation (C.C.A.) 26 F.2d 76. There is, therefore, no liability on the part of 
the insured herein.” 


Under a writ of review issued by the Supreme Court, 186 La. 11, 171 So. 
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556, 558, in the Stephenson Case and directed to us, that tribunal approved our 
holding and stated: 

“The Court of Appeal found that no one had authority from the assured, 
express or implied, to use the truck, for any purpose, while it was in the garage 
of Shreveport Laundries, Inc., solely for the installation of a new motor. We are 
not concerned with the possible liability of Shreveport Laundries, Inc., for that 
corporation is not involved in this suit. The Court of Appeal cites authorities 
supporting the rule that even where express permission is granted for a given 
purpose, permission for other purposes cannot be implied.” 

It is to be observed from the last-mentioned quotation, that the authorities 
relied on in our above referred to opinion are impliedly, if not expressly, approved 
hy the Supreme Court. 

The federal Circuit Court of Appeals of the Ninth circuit held in Frederiksen v. 
Employers’ Liability Assurance Corp., supra, that, where the named assured gave 
permission to a friend to take his automobile for the purpose of going to an early 
morning funeral within the city, the friend’s operation of the vehicle during the 
afternoon and while the car was still in his possession, in taking a joy ride many 
miles beyond the city limits, was not with the permission of the named assured 
within the meaning of the omnibus clause of the policy. 

The case of Denny v. Royal Indemnity Co. et al., 26 Ohio App. 566, 159 N.E. 
107, is persuasive. The Cleveland Cadillac Company, an automobile sales agency, 
carried a liability policy on its cars. Insurer was liable under the policy whenever 
injury was done by one of its vehicles while being used by any person with its per- 
mission, express or implied. Lish, an employee of the insured, had a definite duty to 
perform each day. This was to take the mail of the company in one of its cars to 
the post office, then go to certain docks, and immediately thereafter return to the 
place of business. On a particular day he left the office for the purpose of per- 
forming his designated duty, but instead of discharging it he proceeded eastward 
several miles out of his way to carry on business of his own, and, while doing so, 
the injury occurred for which the suit was brought. The court held that at the time 
of the accident Lish was using the car without the insured’s permission. 

In support of their theory of the case, plaintiff’s counsel cite and rely primarily 
on the cases of Dickinson, Administrator, v. Maryland Casualty Co., 101 Conn. 369, 
125 A. 866, 41 A.L.R. 500; Stovall v. New York Indemnity Co., 157 Tenn. 301, 8 
S.W.2d 473, 72 A.L.R. 1368; Theriot v. Tassin et al., La. App., 146 So. 729, 730: and 
Zuvich v. Ballay et al., La. App., 149 So. 281, 284. 

The Dickinson and Stovall Cases, to both of which we have given studious 
consideration, are from jurisdictions outside of Louisiana. Even if it should be 
considered that the doctrine therein announced is in conflict with our holding in this 
case, we are in no manner bound by it. It is only persuasive. Accordingly, a dis- 
cussion herein of those cases will serve no useful purpose. 

The two remaining cited cases, both of which are from Courts of Appeal of 
this state, do not, in our opinion, do violence to our conclusions herein. In the 
Theriot Case, decided by the First circuit, we find: 

“The evidence shows that George Tassin and R. D. Coleman were riding about 
Lake Charles in an automobile belonging to Coleman. Tassin suggested to Coleman 
that he lend the automobile to him, Coleman agreed and got out of the car, and 
delivered it to Tassin. Tassin borrowed the automobile for the purpose of taking a 
voung lady friend for a ride. The only stipulation made in the contract of borrow- 
ing, according to Coleman, was that Tassin was to meet him with the car and let 
him have it back at approximately 11 o’clock p. m. of the night in question, which 
was November 6, 1931. Coleman admits that there was nothing said as to where the 
car was to be driven. He loaned and delivered the automobile to Tassin, evidently 
knowing that he (Tassin) contemplated taking some friends for a ride. * * * 

“The evidence indicates that the parties did not understand that a strict enforce- 
ment of the time when the car was to be returned was in the mind of either party. 

“The evidence shows that the accidental overturning occurred at about 10:30 p. 
m. Therefore, according to Coleman, and also according to Tassin, the loan agree- 
ment was in force and effect at that time, and the fact that Tassin could not get the 
car back to Lake Charles by 11 o'clock p. m., approximately stated, did not avoid nor 
set aside the permission under which he had the right to the use of the car at the 
moment of the accident, nor avoid the legal consequences growing therefrom. We 
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therefore hold that the surety company is bound by the permission which was in 
force and effect at the time of the accident, although it was impossible to get the 
car back to Lake Charles by 11 o’clock or approximately thereto.” 

The facts in the Zuvich Case are that one Ballay loaned his car, which was 
covered by liability insurance, to J. P. Hingle, Jr. The policy contained an omnibus 
clause. Plaintiff received injuries when he was struck by the car while operated 
by Hingle, and sued for damages. In awarding judgment against the insurance 
company, by reason of the omnibus clause of the policy, the court said: “Counsel 
for the insurance company contends that the omnibus clause of the policy has no 
application here because Hingle, at the time of the accident, was not, in truth, 
using the car with the permission of the owner. This contention results from the 
fact that, when Hingle borrowed the car, his primary purpose was to return to her 
home his friend or ‘date.’ But the evidence on that point leaves no doubt that 
Ballay had no intention of limiting Hingle’s use of the car to that one mission and 
that he gave Hingle full permission to use it for such ‘purposes as might suit his 
(Hingle’s) convenience, requiring only that the car be brought back in sufficient time 
to permit Ballay to take his own ‘date’ home.” 

For the reasons hereinabove set forth, we think that there is no liability in this 
cause on the part of defendants M. L. Gans and Phoenix Indemnity Company. 

Accordingly, the judgment of the trial court, in so far as the defendants men- 
tioned in the preceding paragraph are concerned, is set aside and reversed, and 
plaintiff's suit is dismissed at his cost in both courts. 

Drew, Judge (dissenting). 

I respectfully dissent from the majority opinion in this case for the reason 
that I am of the opinion that the omnibus clause in the insurance policy covers the 
case and makes the insurance company liable thereunder. In my opinion the driver 
of the car causing the damage was lawfully in possession of same at the time of 
the accident. 

On Rehearing. 
carried by defendant Gans. In other respects, the former judgment of this court, 
the findings of fact and conclusions of law upon which it is based, are acquiesced 
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in by plaintiff. We found and held that Harvey Hall, the chauffeur of Gans, at 
the time of the accident with Gans’ car, had deviated from his master’s employ 
and was on a private mission of his own. Therefore, it followed that Gans could 
not legally be held responsible for the results of the accident under the doctrine of 
respondeat superior. The question propounded by plaintiff’s remaining contention 
is whether the car, at the time Of the accident, was being used with the ‘“permis- 
sion” of Gans, the assured. The facts pertinent to this issue and the reasons form- 
ing the basis of our rejection of this contention are elaborately set out in our 
criginal opinion. After further studious consideration of the case and copious 
briefs of both sides, we are unconvinced of error in our prior conclusions as regards 
this question. It is true that Hall was not unlawfully in possession of the car 
when the collision occurred. It had been intrusted to his keeping for a restricted 
purpose. He was not warranted in using it otherwise. We do not think responsi- 
bility vel non in cases of this character is to be determined exclusively from the 
nature of the incipiency of.the original possession. 

There is definite lack of uniformity in the jurisprudence of the various states 
wherein this question has been embattled. The omnibus clause, such as we are now 
discussing, is but ten years old. In some states, seemingly, it has not been judicially 
interpreted. Due to the youth of the clause, it is not surprising that there should 
exist so much difference of opinion concerning its operative effect when applied to 
different state of facts. The majority view is to the effect that “permission means a 
consent to use the car at the time, place and under the circumstances of the acci- 
dent.” In other words, that the question does not recur upon nor is it to be always 
determined by the character of permission originally given. We think this the more 
rational interpretation of the clause. The question has not definitely been passed on 
by the Supreme Court of this state. 

[8] In the present case, the employer’s instrtictions to the servant, Hall, were 
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not susceptible of misunderstanding. These were specifically prohibitory in purpose 
and effect. Hall was not to use the car in any manner or to any extent for his 
personal and private affairs. Prohibition is the dntonym of permission. To hold 
that the car was being operated at time of the accident with Gans’ permission is 
tantamount to holding that Hall had the power to convert a prohibition into a 
permission. The unambiguous language of the omnibus clause is not susceptible of 
such a construction. 


For the reasons herein assigned, the former judgment of this court is rein- 
stated and made final. 
Drew, J., dissents. 
UNITED STATES FIDELITY & GUARANTY CO. v. COOK. No. 33100. 
Supreme Court of Mississippi, Division A. March 14, 1938. 


179 Southern Reporter 551. 
DEFENSE OF ACTION. 

Where insurer agreed by “Agreement A” of section one of public liability policy 
to pay damages arising out of bodily injury accidentally sustained, and hy section 
2 to defend any suit against insured seeking damages for bodily injury, but by 
section 4 insurer stipulated that it should net be liable for damage under “Agree- 
ment A” for bodily injury to employee of insured, section 4 did not limit section 2, 
and insurer was bound to reimburse insured for attorney’s fees and costs expended 
in defending an alleged employee’s suit for personal injuries. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from Chancery Court, Scott County; A. B. Amis, Sr., Chancellor. 

Suit by W. G. Cook against the United States Fidelity & Guaranty Company 
on a liability insurance policy seeking reimbursement for attorney’s fees and costs 
incurred by plaintiff in defending a lawsuit. Decree for plaintiff, and defendant 
appeals. 

Affirmed. 

Gilbert & Cameron, of Meridian, for appellant. 

O. B. Triplett, Jr., of Forest, for appellee. 

McGEHEE, Justice. 

Appellee, W. G. Cook, sued the appellant, United States Fidelity & Guaranty 
Company, in the chancery court of Scott county, upon a liability insurance policy, 
seeking reimbursement for attorney’s fees and costs incurred by him in defending 
a lawsuit filed in the circuit court of Lauderdale county by one Dee McCray for 
the recovery. of damages on account of personal injuries sustained by the operation 
of one of the gravel trucks covered by the policy; and which suit the appellant 
had declined to defend after being duly notified and requested so to do. 

The declaration filed by Dee McCray alleged that he was employed by appellee 
at the time of his injury, and also by Cliff Smith and others, all of whom he alleged 
were partners in the work of hauling gravel and material furnished by the State 
Highway Department to points designated by the department under a contract with 
the State Highway Commission; whereas the record in the case at bar discloses 
that, as a matter of fact, said contract was awarded to the appellee, W. G. Cook, 
as an individual, and that he thereupon executed his bond for the performance ot 
such contract, with the appellant as surety thereon; that thereafter appellee sublet 
a part of the work to Cliff Smith, by whom Dee McCray was employed, and 
sublet the remainder to other subcontractors; and that an independent contractor's 
agreement was duly entered into in writing by the appellee with each subcontractors, 
respectively, at the time of the subletting of the work, as prepared and furnished 
hy the appellant, prior to the issuance of the policy of insurance herein sued on. 

The policy in question covers fifteen trucks of the one and a half ton type, and is 
denominated by the appellant as a public liability policy, in that the same contains 
the obligation designated as “Agreement A” to pay on behalf of the assured all sums 
which the assured shall become obligated to pay as damages by reason of liability 
imposed upon him by law for damages arising out of bodily injury accidentally 
sustained by any person or persons if caused by the ownership, maintenance, or 
use of the trucks covered by the terms of the policy. 

It does not appear just how it was contemplated that the assured could become 
obligated to pay damages by reason of an obligation imposed upon him by law to 
the general public for bodily injury to any person caused by the ownership, main- 
tenance, or use of the trucks covered by the policy, since it was known by both the 


‘ 
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insurer and the assured at the time of the issuance of the policy that the trucks in 
question were to be furnished by the subcontractors who were to maintain, operate, 
and have control of them through their own agents and employees in carrying on the 
work under the express terms of the independent contractor’s agreement executed 
at the instance of the insurer. 

There is also a like obligation contained in the policy, designated as “Agreement 
‘B’,” to pay the damages caused to the property of others by the ownership, main- 
tenance, or use of such trucks, where liability may be imposed by law upon the 
assured therefor. These provisions, together with “Agreement ‘C’,” relating to 
damage to the trucks themselves by collision, and “Agreement ‘D’,” relating to glass 
damage thereto, are grouped under section I of the policy. Under section II, it is 
provided that “This policy shall also include the following provisions as respects 
Agreements ‘A’ and ‘B’,”; and under article (4) it is stipulated that “The Company 
further agrees, (a) to defend in his name and behalf any suit against the assured 
seeking damages on account of such bodily injury or property damage, even if 
such suit is groundless, false or fraudulent. * * * ” Then, under section IV, it is 
further stipulated that “The Company shall not be liable under this policy for any 
accident, loss, or damage: * * * (d),” which reads, “under Agreement A for 
bodily injury to any employee of the assured sustained during the course of his 
employment. * * * ” 

It is contended by the appellant that, since the declaration filed by Dee McCray 
in the circuit court case alleged that he was an employee of appellee, the assured, 
there was no obligation on the part of appellant, the insurer, to defend the McCray 
suit; that the allegations of the declaration in that behalf control in determining 
the question of liability to defend, and in support of that contention cites the 
following cases: United States Fidelity & Guaranty Co. v. Yazoo Cooperage Co., 
157 Miss. 27, 127 So. 579; Fessenden School, Inc. v. American Mutual Liability 
Insurance Co., 289 Mass. 124, 193 N.E. 558, and the numerous authorities therein 
cited. 


However, it is unnecessary to consider the rule announced in those cases in 
deciding the question here involved, for the reason that, in our opinion, subsection 
(d) of section TV of the policy, above quoted, does not undertake to limit or in 
anywise qualify subsection (a) under article (4) of section II, which obligates 
the insurer to defend any suit against the assured, etc., but specifically refers to 
and singles out “Agreement ‘A’” under section I of the policy, and excludes only 
the obligation to pay damages for bodily injury in so far as the employee is con- 
cerned, and does not exclude the obligation to defend any suit whether by an 
employee or other person. In other words, it clearly and expressly mentions 
agreement capital “A,” which appears only in section T, and makes no reference 
to the obligation to defend any suit as contained in subsection little “(a)” of 
article (4) of section II of the policy. The obligation “to defend in his name and 
behalf any suit against the assured seeking damages on account of such bodily injury 
or property damage, even if such suit is groundless, false, or fraudulent,” is left 
unqualified hy any other provision of the policy, and constitutes an absolute 
obligation to defend any and all suits against the assured seeking damages on 
account of bodily injury sustained by reason of the ownership, maintenance, or use 
of the trucks covered by the policy, whether by an employee or not. 

Unless the policy obligates the insurer in this case to defend all suits against 
the assured, there is but little risk, if any, assumed, since there could be no liability 
to pay damages for bodily injury or property damage caused by trucks neither 
owned by the assured nor operated by his servants or employees; nor would the 
defense of any suit be required to proceed very far in the absence of an allegation 
of the relationship of master and servant between the assured and the person 
injured, or an ability to show such relationship hetween the assured and the person 
operating the truck where the suit is filed by a member of the general public. 
We think that it was contemplated that the assured should receive a more sub- 
stantial consideration for the premiums paid than would flow to him if the policy 
should he construed not to applv to all suits filed against him hy reason of the 
ownership, maintenance or use of the trucks covered therein. 

Dee McCray was injured by the use of one of such trucks, and was a member 
of the general public so far as the assured was concerned, even though he alleged 
that he was an employee. The appellant concedes that, if De McCray had 
alleged in his suit against the appellee that he had been run over and injured by 
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one of these trucks, and had sued appellee as one of the general public that, then 
under the case of United States Fidelity & Guaranty Co. vy. Yazoo Cooperage Co., 
supra, it would have been the duty of the company under its policy to defend the 
lawsuit even though it should have developed on the trial that he was actually an 
employee of the appellee. As to this we express no opinion, since that would 
involve the question as to whether any exception contained in such policies of 
insurance in favor of an employee refers to real employees, and not merely to one 
who alleges himself to be an employee, and further involves the application of the 
rule announced in the authorities hereinbefore mentioned. It is sufficient to say 
that his suit could be groundless, and come within the class which the assured 
obligated itself to defend, on account of the nonexistence of the alleged relation 
of master and servant, as well as for any other cause. If the exception of liability 
for bodily injury to any employee of the assured had also excluded the liability to 
defend any suit brought by such an employee, a different question would be 
presented for decision under the authorities relied upon by appellant. But we 
express no opinion on this point, since we have reached the conclusion that the 
policy obligated the appellant in either event to defend the suit; and, having failed 
to do so after due notice, it is hound to reimburse the appellee for the attorney's 
fees and costs expended in that behalf. 
The decree of the court below is therefore affirmed. 
Affirmed. 


FROHOFF v. CASUALTY RECIPROCAL EXCHANGE. No. 24557. 
St. Louis Court of Appeals. Missouri. March 1, 1938. 
Rehearing Denied March 16, 1938. 
113 Southwestern Reporter (2d) 1026. 
12. CERTIFICATED CONVENIENCE. 

An indorsement to automobile liability policy, whereby insurer agreed to pay 
any final judgment against insured for injuries “caused by any and all motor 
vehicles operated by the assured pursuant to the certificate of convenience and 
necessity issued by the Public Service Commission,” on its face made it prerequisite 
to insurer’s liability that vehicle causing injuries was being operated pursuant to 
certificate of convenience and necessity. Mo.St.Ann. §§ 5267 (e), 5273, pp. 
6682, 6691. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Error to St. Louis Circuit Court; Harry F. Russell, Judge. 

“Not to be published in State Reports.” 

Action for injuries sustained in truck collision by Donald Frohoff, a minor, by 
his next friend, Arthur J. Frohoff, against E. M. Adams and others, wherein 
plaintiff obtained judgment and instituted garnishment proceeding against the 
Casualty Reciprocal Exchange, Bruce Dodson, attorney in fact, in aid of execu- 
tion on the judgment. To review a judgment against the garnishee, the garnishee 
brings error. 

Reversed and remanded. 

Thomas J. Cole, of St. Louis, for plaintiff in error. 

Erwin F. Vetter, of St. Louis, for defendant in error. 

BENNiIcK, Commissioner. : 

This is a proceeding by writ of error sued out in this court at the instance of! 
Casualty Reciprocal Exchange, Bruce Dodson, attorney in fact, the garnishee in a 
certain garnishment proceeding had in the circuit court of the City of St. Louis in 
aid of an execution upon a judgment theretofore obtained in that court by Donald 
Frohoff, the defendant in error. 

It appears that the original action had been brought by Frohoff, as plaintiff, 
against E. M. Adams, St. Louis-Wichita Motor Freight, Inc., and Beekman Ter- 
minal & Forwarding Company, a corporation, as defendants: said action having 
been for damages for personal injuries sustained by said Frohoff as the result of 
the alleged joint negligence of the defendants in the operation of a certain motor- 
truck which collided with the truck in which Frohoff was riding. 

Adams appeared and answered, while the other two defendants, though served 
with process, made default. 

Thereupon a trial was had in said action, resulting in a verdict and judgment 
in favor of Frohoff, and against all the defendants, for the sum of $2,500. Adams 
alone appealed from the judgment, his appeal being prosecuted to this court, 
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wherein the judgment as to him was reversed, but affirmed as to the other two 
defendants. Frohoff v. Adams, Mo.App., 108 S.W.2d 615. 

Pending the disposition of Adams’ appeal to this court, plaintiff sued out an 
execution directed to the sheriff of Cole county, by whom the Casualty Reciprocal 
Exchange, the plaintiff in error in this proceeding, was summoned as the garnishee 
of St. Louis-Wichita Motor Freight, Inc., one of the unappealing defendants in the 
original action. 

The writ thus sued out was executed upon the Superintendent of the Insurance 
Department of the State of Missouri, and there is no question raised about the 
sufficiency of the several steps which were taken to bring, not only the property 
or debt, if any, but also the person of the garnishee, within the jurisdiction of the 
circuit court of the city of St. Louis for the purposes of the garnishment pro- 
ceeding. 

The res or debt as to which declaration of seizure was made in the garnishment 
proceeding was an alleged indebtedness of the garnishee to St. Louis-Wichita Motor 
Freight, Inc., the judgment debtor, under and by virtue of a policy of liability 
insurance theretofore issued by the former to the latter pursuant to the provisions 
of section 5273, Laws 1931, p. 313, Mo.St.Ann. § 5273, p. 6691. 

It would appear that the judgment debtor, having been desirous of engaging in 
business as an intrastate motor carrier within this state, had made application to 
the public service commission for the issuance of a certificate of convenience and 
necessity by which it would be authorized to accept freight for transportation 
hetween points on its route, and in connection with its application had procured the 
policy in question from the garnishee so as to enable it to comply with section 5273, 
supra, which provides that “no certificate of convenience and necessity * * * shall 
he issued by the public service commission until and after such carrier shall have 
filed with, and same has been approved by the cominission of this state, a liability 
insurance policy * * * which liability insurance shall bind the obligors thereunder 
to make compensation for injuries to persons * * * resulting from the negligent 
operation of such motor carrier.” 

Upon the filing of the officers’ returns showing notice of garnishment and 
service of summons upon the garnishee, plaintiff exhibited written interrogatories 
concerning the property and credits attached in the hands of the garnishee, to which 
the garnishee in due time filed its answer under oath. 

There was no denial of such answer by plaintiff, but instead, treating the 
answer as an admission on the part of the garnishee that it was indebted to the 
judgment debtor, plaintiff filed his motion for judgment on the pleadings, which 
motion was sustained by the court. and an interlocutory judgment thereupon 
entered in favor of plaintiff, and against the garnishee, for the sum of $2,786.05, 

hich sum the court purported to find “from the pleadings” to be the measure of 
garnishee’s indebtedness to the judgment debtor. 

Upon the garnishee’s failure to discharge itself, final judgment was entered 
against it, and it is to review that judgment that writ of error has been issued 
out of this court upon the garnishee’s petition. 

[1] Plaintiff still insists, just as he did when opposing the garnishee’s petition 
for issuance of the writ, that writ of error will not lie to review a judgment ren- 
dered in a garnishment proceeding. Our order that the writ should issue was a 
disallowance of such contention, and our present reconsideration of the matter but 
reaffirms us in that viewpoint. 

It is provided by section 1034, R.S.Mo.1929, Mo.St.Ann. § 1034, p. 1327, that 
writs of error shall issue of course, subject to the regulations imposed by law, 
upon any “final judgment or decision” of any circuit court. It follows, therefore, 
that the propriety of the issuance of a writ of error for the purpose of reviewing 
the judgment rendered in a garnishment proceeding must depend upon the question 
of whether such a judgment is a “final judgment” within the contemplation of the 
statute. 


[2] The Legislature itself would seem to have answered that question for us. 
Both in section 1402, R.S.Mo.1929, Mo.St.Ann. § 1402, p. 1619, and in section 1412, 
R.S.Mo.1929, Mo.St.Ann. § 1412, p. 1624, the ultimate judgment to be rendered in 
a garnishment proceeding is expressly denominated a “final judgment,” which 
characterization is indeed very appropriately applied to it in view of its function as 
a judgment finally disposing of the proceeding as to all the parties thereto. Con- 
ceding that a garnishment proceeding in aid of an execution is technically not the 
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institution of a new suit but only an incidental means of obtaining satisfaction 
of the judgment upon which the execution bas been issued, the nature of the pro- 
ceeding is nevertheless such as to require that the issues made up by the pleadings 
“shall be tried as ordinary issues between plaintiff and defendant,” and not only is 
the ultimate judgment a “final judgment” in the sense that it finally disposes of all 
the issues and parties, but it is one upon which execution “such as is allowed by 
law on general judgment” may issue to enforce such judgment. It would conse- 
quently seem to be apparent that the judgment rendered in a garnishment proceed- 
ing is to be deemed a “final judgment or decision” of the circuit court within the 
contemplation of section 1034, supra, which means that in this instance the writ of 
error was rightfully ordered to issue out of this court upon the judgment now 
before us. 

[3, 4] In questioning the validity of the judgment the garnishee argues as a 
matter of chief insistence that the court erred in sustaining plaintiff's motion for 
judgment on the pleadings. It happens, however, that this ruling of the court is 
not here for our review. This for the reason that the ruling on a motion for judg- 
ment on the pleadings is a matter of exception, and can only be preserved for 
appellate review by being incorporated in a bill of exceptions. Sternberg v. Levy, 
159 Mo. 617, 60 S.W. 1114, 53 L.R.A. 438; Leahy v. Mercantile Trust Co., 296 Mo. 
561, 247 S.W. 396. In the proceeding below no exceptions were preserved, and 
the consequence is that our review of the case is limited and restricted to the record 
proper, or, in other words, to the question of whether the final judgment that 
plaintiff have and recover of the garnishee the sum of $2,786.05 is supported by the 
preliminary steps of record in the case. Leahy v. Mercantile Trust Co., supra; 
Tones v. Cook, Mo.App., 249 S.W. 422. 

[5, 6] So far as concerns the pleadings or their equivalent, whatever support 
the judgment has must come from the plaintiff’s interrogatories and the garnishee’s 
answer to the same, since there was no denial of the garnishee’s answer, and con- 
sequently no opportunity for a reply thereto. We mention the absence of a denial 
and a reply for the reason that under the statute, Section 1414, R.S.Mo.1929, Mo.St. 
Ann. § 1414, p. 1624, the issues to be tried in a garnishment proceeding are required 
to he made up by the parties in that manner, and the denial and the reply are 
therefore commonly referred to as constituting the pleadings in the case. Rees v. 
Peck-King Mortgage Co., 206 Mo.App. 690, 230 S:iW. 666: Bandy v. American 
Railway Express Co., Mo.App. 253 S.W. 102. 

[7, 8] But though it is true that where issues are to be tried they are made up 
by the plaintiff’s denial and the garnishee’s reply (in which sense the denial and the 
reply perform the function of the petition and the answer in an ordinary civil 
action), this does not mean that the plaintiff’s interrogatories and the garnishee’s 
answer thereto are not likewise to be regarded as embraced within the record 
proper in a garnishment proceeding. While issues are not made up by the interroga- 
tories and the answer, the latter nevertheless serve as the means for determining 
whether there will be issues to be tried. If the answer is not excepted to or 
denied in proper time, it is required to be taken as true and sufficient, section 1416, 
R.S.Mo.1929, Mo.St.Ann. § 1416, p. 1627, and this regardless of whether it be 
a denial or an admission of any indebtedness on the part of the garnishee to the 
defendant. So it is to be seen that a denial on the part of the plaintiff and a reply 
on the part of the garnishee are not in all events essential to the proper deter- 
mination of a garnishment proceeding, but that instead it is entirely possible for 
a final judgment to be rendered with nothing in the way of pleadings or their 
equivalent to support it except the plaintiff’s interrogatories and the garnishee’s 
answer to the same. 

It follows, therefore, that the question decisive of this case at once resolves 
itself into that of whether the garnishee’s answer to the interrogatories supports 
the final judgment that was rendered against it, which question, strangely enough, 
presents the identical matter for our consideration on the record proper that would 
have been before us upon a review of the court’s ruling on plaintiff’s motion for 
judgment on the pleadings if that ruling had been preserved as a matter of excep- 
tion in the case. 

[9] Now it is obvious that the answer to the interrogatories could support the 
final judgement against the garnishee only in the event that it contained an admis- 
sion of the garnishee’s liability to the judgment debtor. This for the reason that 
not having heen denied, it was to be taken as true, section 1416, supra, so that the 
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judgment in plaintiff’s favor could not have followed without the pretense of a trial 
of any issue or issues whatsoever unless the answer did admit, not only that the 
garnishee was indebted to the defendant, but also that it was indebted to the 
defendant in the sum for which plaintiff was given judgment against it. 

[10] A mere casual reading of the garnishee’s answer to the interrogatories 
discloses that instead of having constituted an admission of the garnishee’s 
indebtedness to the defendant, it contained an express denial of any such indebted- 
ness. 

In its answer the garnishee admitted the issuance of a policy of insurance 
(although the amount of the same was not admitted) to which policy there was 
attached an indorsement whereby the garnishee agreed, within the limits set forth 
in the schedule, to pay any final judgment which might be rendered against the 
assured [the judgment debtor] for personal injuries to all persons except the 
assured’s own employees “caused by any and all motor vehicles operated by the 
assured pursuant to the Certificate of Convenience and Necessity issued by the 
Public Service Commission of Missouri.” 

Thus it appears that the policy, or at least the indorsement thereon, was the 
character of insurance contract contemplated by the statute, section 5273, Laws 
1931, p. 313, Mo.St.Ann. § 5273, p. 6691, which requires that a liability poiicy be 
filed by the carrier with the commission as a condition precedent to the issuance 
of a certificate of convenience and necessity, without which certificate it is made 
unlawful for any motor carrier to accept persons or property for transportation 
within this state. Section 5267(e), Laws 1931, p. 307, Mo.St.Ann. § 5267(e), p. 
6682. 

sut though it admitted the issuance of the policy (of which only the endorse- 
ment attached thereto was set out in the interrogatories so as to be before the 
court), the garnishee answered that the policy was nevertheless not in force at 
the time plaintiff's injuries were received for the reason that no certificate of 
convenience and necessity had theretofore been issued to the assured by the public 
service commission. 

In other words, the garnishee’s contention was that the coverage of the policy 
was limited by its terms to liability for injuries caused by a motor vehicle being 
operated by the assured pursuant to a certificate of convenience and necessity 
issued by the public service commission, and that inasmuch as no such certificate 
had been issued to the assured by the commission (which the answer alleged to be 
the fact), plaintiff’s injuries had not been sustained under such circumstances as to 
have made the garnishee liable for the payment of any final judgment rendered 
in plaintiff's favor against the assured. 

[11, 12] We appreciate that the court was not bound by the conclusions of law 
appearing in the garnishee’s answer, but it was bound by the allegations of fact 
therein so long as the answer was not denied by plaintiff. On its face the indorse- 
ment does appear to make it a condition of the garnishee’s liability that the motor 
vehicle causing the injuries was being operated pursuant to a certificate of con- 
venience and necessity. If so, and if no such certificate had been issued as the 
answer alleged the fact to be, then the garnishee was not indebted to the defendant, 
and judgment should not have gone against it in the garnishment proceeding. 

The whole trouble has been that the court was not only called upon to 
construe the policy of insurance issued by the garnishee without having the 
entire policy before it, but then went on to adjudicate the garnishee to be 
liable under its policy without knowing the extent of the liability it had assumed 
and without having proof of all the elements of the indebtedness which it 
found to exist. 

The case should obviously go back for the issues to be made up and the 
question of the garnishee’s liability determined in conformity with the procedure 
outlined by statute. 

The judgment rendered by the circuit court should be reversed and the 
cause remanded, and the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the 
court. 

The judgment of the circuit court is, accordingly, reversed and the cause 
remanded. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 
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UNIVERSAL INS. CO. v. MILLSIDE FARMS, Inc. No. 438. 
Supreme Court of New Jersey. March 7, 1938. 
197 Atlantic Reporter 648. 
1. PLACE OF CONTRACT. 

The law of Pennsylvania would govern relations of parties to an automobile 
collision policy which was applied for, countersigned, and delivered in the state 
of Pennsylvania. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

2. RELEASE. 

Under Pennsylvania law, an action at law would lie by automobile collision 
insurer against insured which, in violation of subrogation clause of policy, released 
railroad which negligently caused damage to automobile, after insurer paid loss, 
for loss of insurer’s rights by subrogation. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. SUBROGATION. 

Where automobile collision insurer paid insured’s loss resulting from collision 
of insured’s truck with train, and insured, in violation of subrogation clause of 
policy, subsequently released railroad, the fact that a suit in equity might have 
existed to impress a trust upon the amount received by the insured in settlement of 
its cause of action against the railroad would not defeat action at law by the 
insurer against insured for amount insurer paid under the policy, since suit in 
equity would not be exclusive remedy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

4. RELEASE. 

Where automobile collision policy contained subrogation agreement and proof 
of loss resulting from collision of truck with train, contained an assignment in 
accordance with subrogation agreement, insured which after recovery from insurer 
released railroad company, which had no knowledge of the right of subrogation, 
was liable to insurer for amount insurer paid under the policy, on ground of 
breach of subrogation agreement. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from First Judicial District Court, Burlington County. 

Action by the Universal Insurance Company against Millside Farms, Inc., for 
a return of the sum of money paid by the plaintiff to the defendant under an 
automobile collision policy on the ground that the defendant wrongfully released 
from liability the third party which caused the damage to the insured automobile 
From an adverse judgment, the plaintiff appeals. 

Reversed and remanded, with instructions to enter judgment for the plaintiff. 

Argued October term, 1937, before Case and Donges, JJ. 

Carroll & Taylor, of Camden, for appellant. 

Worth & Worth, of Riverside, for respondent. 

Donces, Justice. 

This is an appeal from a judgment of the district court of the First judicial 
district of the county of Burlington in favor of the defendant and against the 
plaintiff. 

The undisputed facts are that the plaintiff, Universal Insurance Company, 
issued a policy of collision insurance covering a truck of the defendant, Millside 
Farms, Inc. This truck was damaged by a collision with a train of the Pennsylvania 
Railroad Company. It was shown by proof of loss filed by defendant that the 
value of the truck was $650 before the collision, and $50 after. The policy was 
what is known as the $100 deductible type, leaving the amount of $500 due under 
the policy, and this amount was paid by the plaintiff to the defendant. , 

The policy of insurance contained a subrogation agreement in the following 
language: “This Company may require from the assured an assignment of all 
right of recovery against any party for loss or damage to the extent that payment 
therefor is made by this Company.” The proof of loss executed by the defendant 
contained an assignment in accordance with this clause. 

After executing the proof of loss and receiving payment of its loss from the 
plaintiff, defendant accepted the sum of $122 from the Pennsylvania Railroad 
Company in satisfaction of its claim against that company, and executed a general 
release to the railroad company releasing it from all claims arising out of the 
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collision. This was without the knowledge on the part of the railroad of the 
right of subrogation, and without the knowledge or consent of the plaintiff. 

The present action was then instituted seeking a return of the sum of $500 
paid by the plaintiff to the defendant under the policy. 

[1, 2] The trial court found as a fact that the policy of insurance was applied 
for, countersigned, and delivered in the state of Pennsylvania, and the plaintiff 
contends that for this reason the law of that state governs the relations of the 
parties. We think this is so. Northampton Mutual Live Stock Ins. Co. v. Tuttle, 
40 N.J.L. 476. Plaintiff offered as a witness an expert on the law of Pennsylvania, 
who testified that under the leading case of Illinois Automobile Ins. Exchange v. 
Braun, 280 Pa. 550, 124 A. 691, 36 A.L.R. 1262, the remedy the plaintiff was 
seeking was the proper one, and it was entitled to recover the full amount it had 
paid defendant. An examination of the opinion in that case supports this state- 
ment of the law. 

The court below, however, held that it was without jurisdiction, and that 
plaintiff's only remedy in the courts of this state was by an action in equity based 
upon the fraud of the defendant. He held that no breach of the contract of 
insurance had been committed. 

[3, 4] While it may be that a cause of action in equity exists to impress a 
trust upon the amount received by an insured in settlement of a cause of action 
with a tortfeasor contrary to the policy of insurance, we are of opinion that this 
is not the exclusive remedy. We are further of the opinion that the conduct of 
the defendant in this case amounted to a breach of the original contract of insur- 
ance. If the settlement with the railroad company had taken place before demand 
was made of the plaintiff under the insurance policy, it cannot be denied that 
plaintiff would have been relieved from its liability under the policy. The action 
of the defendant has the same legal character when committed after payment to 
it by the insurance company as it would have when committed before such payment. 
Defendant breached the contract, and plaintiff, therefore, was entitled to recover 
the amount it had paid in fulfillment of the contract and in reliance upon perform- 
ance thereof by the defendant. The reasoning of Illinois Automobile Ins. Exchange 
v. Braun, supra, is sound and is applicable to the facts of this case. 

The judgment is reversed and remanded to the district court, with instructions 
to enter judgment for the plaintiff. 


WITKOFSKI v. DANIELS (PENNSYLVANIA INDEMNITY 
CORPORATION, Garnishee). 
Supreme Court of Pennsylvania. March 21, 1938. 
198 Atlanta Reporter 19. 
1. ASSIGNMENT. 

Insurer’s transfer of coverage of automobile liability policy from unincum- 
bered automobile to incumbered one on erroneous supposition that insured 
owned latter automobile, sold to insured’s brother by owner, invalidated policy, 
where no such assignment of insured’s interest was consented to by insurer 
or indorsed on policy, as required thereby, and policy was not revived by 
seller’s subsequent transfer to insured of title to new automobile subject to 
incumbrance 75 P.S. § 2. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

2, INCUMBERANCE. 

An automobile liability insurer had right to assume that there was no 
change in insured’s ownership of, nor any incumbrances on automobile, to 
which coverage of policy insuring unincumbered automobile was transferred 
cn insured’s application, wherein he made no statement as to any such change 
or incumbrances, and hence was not liable on policy, where insured’s brother 
had right to possession of substituted automobile as conditional vendee, subject 
to incumbrance thereon, though insured later acquired certificate of title 
thereto. 75 PS. § 2. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

4. OWNERSHIP. 

The unqualified word “owner” in automobile liability insurance policy 
and application therefor, referring to insured as owner of unincumbered auto- 
mobile covered by policy, meant “sole owner,” so that policy was invalidated 
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by transfer of coverage to incumbered automobile, to which insured did not 
have legal title, where insured did not advise insurer of change in his interest. 
(For other cases, see Insurance, Dec. Dig. § 332%.) 
5. OWNERSHIP. 
Any misrepresentation as to insured’s insurable interest in thing insured 
is breach of warranty of his sole ownership thereof. 


(For other cases, see Insurance, Dec. Dig. § 282{1].) 
6. CHANGE IN OWNERSHIP. 


A policy, insuring against loss because of insured’s liability by reason of 
ownership, maintenance, use, or operation of any automobile described in 
schedule of warranties for damages on account of injuries to any person, did 
not protect insured against loss resulting from use or operation of any spec- 
ified automobile, though title thereto was not in him, in view of provisos 
that statements in schedule were true and that no assignment of interest 
or other change thereunder should be made by insured, unless consented to 
by indorsement on policy. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

7. ASSIGNMENT. 

Insured giving automobile covered by liability insurance policy to his 
brother for trading purposes, made assignment of interest rendering policy 
void, in absence of insurer’s consent thereto by indorsement on policy. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

Appeal No. 58, January term, 1938, from order of the Court of Common 
Pleas, Lackawanna County, No. 1571, September term, 1935; Will Leach, 
President Judge. 

Attachment execution proceeding by Sidney Witkofski against the Penn- 
sylvania Indemnity Corporation, garnishee, to recover the amount of an auto- 
mobile liability insurance policy in partial satisfaction of a judgment for plain- 
tiff in his action against Henry Daniels for injuries sustained while riding as 
a passenger in the insured automobile while being driven by defendant Daniels. 
From a judgment for garnishee notwithstanding a verdict for plaintiff in the 
sum of $5,000, plaintiff appeals. 

Affirmed. 

Argued before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, 
and Barnes, JJ. 

R. L. Levy and Leon M. Levy, both of Scranton, for appellant. 

Walter L. Hill (of O’Malley, Hill, Harris & Harris, of Scranton), for 
appellee. 

Maxey, Justice. 

On May 11, 1934, the Pennsylvania Indemnity Corporation issued a policy 
of insurance to Charles Daniels. The subject of insurance was a 4-cylinder 
Ford roadster of 1931. The thing insured against was the possibility of any 
pecuniary loss “imposed by law upon insured by reason of the ownership, 
maintenance, use or operation during the term of this policy of any auto- 
mobile described in the schedule of warranties for damages, on account of 
bodily injuries and death accidentally suffered or alleged to have been suffered 
by any person or persons not hereinafter excepted.” “The limit of liability 
for damages in respect to any one accident involving personal injury and/or 
death shall: not exceed $10,000, subject to a limit of $5,000 for any one person. 
The policy also covered persons operating the car with the insured’s consent. 


The consideration named in the contract of insurance was “the payment 
ct the premiums specified in, and the statements contained in, the Schedule 
of Warranties attached” to the policy and made a part thereof. Among the 
warranties of the insured is the following: “11. Cost to owner: $525. Pur- 
chased used, 1932. 12. The automobile described is fully paid for by the 
Insured and is not mortgaged or otherwise encumbered.” 

The policy provided: “Any assignment of interest or other change here- 
under (except by death of Insured) whether voluntary or involuntary, shall 
render this policy void unless consented to by endorsement hereon. This 
policy shall be void if Insured or his agent conceals or misrepresents, in writing 





whil 
Dan 
a ju 


Hen 
pora 
ot 
18, 

Hen 
aver 
1934 


fron 


rend 
Gart 


Dan 
the 

ever 
title 
no 1 
actu 
Was 
polic 


whic 
$525 
was 
$632. 
unde 
that 
refe1 
only 
that 
a 4- 
inde: 
No | 


Insul 


that 
of ¢ 
poss 
situa 


OT si 


Auto.] Witkofski v. Daniels (Pa. Indemnity Corp., Garnishee) 261 


or otherwise, any fact or circumstance in connection herewith, or makes attempt 
to defraud Company before or after loss.” 

On June 18, 1934, by indorsement on the policy, the coverage was changed 
to a “1934 Ford 8 Coupe.” A “trading in” of the 1931 car for the 1934 car with the 
Adair Motor Car Company was made by Henry Daniels, a brother of Charles Dan- 
iels, the insured. Henry testified that he “turned it in” with his brother’s permission, 
that “about $150” was allowed for the 1931 car, and that he put “a small cash 
settlement with it as a down payment.” Henry had, by virtue of his brother’s 
consent, possession and right of possession of the 1934 car. The title to this 
car was in the Adair Motor Company. The latter “rented” the car to Henry 
Daniels for $161 on or before delivery,” leaving a “deferred rental’ of $576, 
which lessee promised to pay at the office of Universal Credit Company in 
installments of $32. each month. After all payments had been made as agreed, 
the lessee, Henry Daniels, had the right to purchase the car for $1. Forty-one 
days after the contract of bailment, the title to the car was transferred by the 
Adair Motor Company, the bailor, to Charles Daniels, subject to an incum- 
brance of $576, and the title was in him at the date of the accident giving rise 
to this suit. 

On October 22d, Sidney Witkofski, while a passenger in the new car and 
while it was being driven by Henry Daniels, was injured. He sued Henry 
Daniels as operator by owner’s consent, and recovered in an uncontested action 
a judgment for $5,500, with interest from March 21, 1935, and costs. 

An attachment execution then issued against “the effects of the defendant, 
Henry Daniels, in the hands of the Garnishee, Pennsylvania Indemnity Cor- 
poration.” In answer to interrogatories, the insurer claimed that the contract 
ci insurance relied on by the plaintiff was inoperative from and after June 
18, 1934, “in that the automobile involved in the accident * * * belonged to 
Henry E. Daniels and not Charles P. Daniels, the named insured.” Garnishee 
averred that the policy relied on “was not in force on the 22nd day of October, 
1934 [the date of the accident] * * * and there is no amount whatsoever due 
from the garnishee either to the plaintiff or to the defendant.” 

The case was submitted to a jury subject to a reserved point, and a verdict 
rendered in favor of the plaintiff against the garnishee in the sum of $5,000. 
Garnishee’s motion for judgment n.o.v. was granted. This appeal followed. 

The court below said that “the 1931 Ford car was purchased by Henry 
Daniels in 1932 or 1933 and in 1934 the coverage of the policy was changed on 
the original 1931 Ford to the 1934 Ford, a car purchased new. No notice was 
e\er given to the garnishee of change of ownership, and the certificate of 
title was issued to Charles P. Daniels.” The court held that since there was 
no indorsement on the policy as to change of ownership to Henry Daniels, the 
action of the insured in permitting the change of ownership to Henry Daniels 
was an invalidating violation of the “assignment of interest clause” in the 
policy. 

[1] This record discloses that the indemnity corporation insured a car 
which was owned by Charles Daniels and which was represented as having cost 
$525 and as being unincumbered. The substituted coverage of June 18, 1934, 
was also on a car alleged to be owned by Charles Daniels and which “cost 
$632.” It is true that the letter from the district manager to Charles Daniels 
under date of June 18, 1934, does not specifically describe him as the owner, but 
that is its clear implication, for in the policy to which the letter specifically 
refers, “No. Duplicate 831795,” Charles was described as the owner and the 
only change of which the company had notice, as indicated by its letter, was 
that the new car was a “1934 Ford 8 Coupe,” whereas the car first insured was 
a 4-cvlinder Ford roadster of 1931. The only change in the policy which the 
indemnity corporation consented to was a change in the type of car insured. 
No change in car ownership was asked for or consented to. Neither did the 
insurer consent to insure an incumbered car. 


The Adair Motor Company, the owner of a “1934 Ford 8 Coupe,” leased 
that car to Henry, with the right in the latter “of purchase upon performance 
ot the conditions stated in the agreement and with an immediate right of 
possession vested in [Henry Daniels] the conditional vendee or lessee.” That 
situation made Henry Daniels the “owner” of that car, under the provisions 
of section 102 of the Act of May 1, 1929, P.L. 905, 906, as amended, 75 P.S. 





262 ‘he Insurance Law Journal, Vol. 91 [July, 1938 


§2. It therefore follows that the contract of insurance was modified by the 
“transfer of coverage’ on June 18, 1934, on the erroneous supposition that 
Charles owned the new car as he had owned the old car. At that moment the 
policy of insurance was invalidated, according to its express term, as no such 
assignment of interest had been consented to by the insurer or evidenced by 
indorsement on the policy. The transfer 41 days later by the motor company 
of title of the new car to Charles Daniels, subject to an incumbrance of $576, 
could not serve to revive this policy. 

[2] Furthermore, all Charles Daniels later acquired in respect to the 
1934 Ford 8 was a certificate of title to it, while Henry had the right to posses- 
sion, and the Adair Motor Car Company had an incumbrance of $576 on it. 
Under the Motor Vehicle Act, supra, Henry, the conditional vendee, was in 
legal contemplation the car’s owner. The policy insured an unincumbered car 
of which Charles Daniels was the owner. The instrumentality of the accident 
was no such car. When a company insures any man in respect to the owner- 
ship and operation 6f a motor vehicle, it is concerned with its ownership and 
whether or not it is incumbered. It makes preliminary inquiries as to these 
facts, and, in the instant case, the answers to these inquiries were expressly 
made warranties. When Charles Daniels applied for transfer of coverage so 
as to substitute the 1934 car, “cost $632,” for the 1931 car, “cost $525,” he made 
no statement as to any change in his status as owner and no statement as to 
incumbrances. The company therefore had a right to assume that there was 
no change in these essential factors of the policy. 

[3] When A and B enter into a contract and B later asks for a modifi- 
cation of an item in that contract and A consents to it, the modified contract 
is precisely the same as the old contract in every respect, excepting the item 
modified. In Couch’s Cyclopedia of Insurance Law, Vol. 6, § 1384, page 4974, 
appears the following: “The reformed contract contemplates that the other 
terms and conditions shall continue and apply to the reformed policy, and that 
it shall differ only as to the matters upon which the parties have agreed.” 

[4,5] Appellant says: “The contract was valid because it is not necessary 
in a policy of this character that the named assured have the title to the car 
covered by the policy. The named assured can have an insurable interest, 
although the title in the car is in a third person,” and “the fact that the named 
assured did not have the legal title to the car did not violate any clause of 
the contract.” The error therein is this: When Charles Daniels applied for 
iusurance he described his “insurable interest” in the car as that of “owner.” 
Paragraph 11 so refers to him: “Cost to owner: $525.” The insurer entered 
into a contract with him as “owner,” which word when unqualified means 
sole owner. When the district manager’s letter of June 18, 1934, “acknow- 
ledged receipt of advice regarding transfer of coverage under the above policy 
identifying it by number],” it is a legitimate assumption that if the insured 
had “advised” the company of any change in his interest in the car from that 
of sole owner, without incumbrance, to something less, this change would have 
been noted in the new coverage agreement. When the insured’s relation to 
the car became reduced from sole ownership, it was his duty to obtain, if he 
could, the company’s consent to such “assignment of interest or other change,” 
or suffer the invalidation of his policy. The insurer had the right to determine 
whether it would insure Charles Daniels as part owner. The company might 
well have decided to accept as an insured Charles Daniels only as sole owner 
of the car, for it is axiomatic that what men own exclusively, they specially 
protect and care for. A car owned by an acceptable individual as sole owner 
may not be as much of a risk to an insurance company as the same car owned 
by the acceptable individual and others. Any misrepresentation as to the 
insured’s “insurable interest” in the thing insured is a breach of warranty 

[6] Appellant also falls into error in contending that “it was never in the 
contemplation of the insurer that title to the car would be in the named insured.” 
Appellant quotes the policy as protecting the insured “against loss, for any 
liability imposed by law upon insured by reason of the ownership, maintenance, 
use or operation during the term of this policy of any automobile described in 
the schedule of warranties,” and then says: “It will thus be seen that the 
policy was one intended to indemnify the named assured from any loss which 
might be sustained as a result of the use or operation of any car described in 
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the policy. From this it follows the named assured could cover himself under 
the policy for loss resulting from the use or operation of any specified car.” 
This reasoning is based on an attempted oversimplification of the contract. 
The latter did not absolutely insure Charles Daniels against any loss he might 
sustain as a result of the use or operation of any car described in the policy. 
There were several provisos attached to that promised indemnification. One 
was that the statements contained in the schedule of warranties were true, 
end another was that no “assignment of interest or other change hereunder” 
shall be made by the insured “unless consented to by endorsement hereon.” 

[7] When Charles substituted the 1934 car for the 1931 car in his applica- 
tion for new coverage without disclosure of his altered legal status in respect 
to that car, his “warranties” were ipso facto breached. When he gave his 
1931 car to Henry for trading purposes, that was an “assignment of interest” 
which rendered his policy void. What was void did not become valid by 
Charles’ getting a “certificate of title” to the 1934 car 41 days later. It is 
not necessary to decide whether or not if he had 41 days later become sole 
owner of this 1934 car, his “dead” policy would have been thereby legally 
revitalized, for the fact is that he did not become the owner of that car, but 
his “ownership” (if any) was qualified and attenuated by the paramount rights 
in respect to that car which vested in the Adair Motor Car Company and in 
Henry Daniels as conditional vendee, who under our Motor Vehicle Code is 
“deemed the owner,” and the owner is the only person “entitled to have the 
same titled in his name.” 

Appellant concedes that if the insured attempted to transfer the policy of 
insurance to his brother, a valid transfer could only be had with the written 
consent of the insurer. It is equally clear that under the express terms of 
the policy “any assignment of interest or other change” in the legal status of 
the thing insured made the policy void. It is equally clear that misrepresentation 
occurred when the coverage of the 1934 car was applied for, without any 
disclosure that the insured’s legal relationship to this car was not the same 
as he had in his application represented it to be the car to be insured. 
What President Judge Rice said in Olyphant Lumber Co., to use, etc. v. Peoples’ 
Mutual Live Stock Ins. Co. of Philadelphia, 4 Pa.Super. 100, 104, is applicable 
here: “The policy is not an insurance of the specific thing without regard to 
the ownership, but is a special agreement of indemnity with the person 
insuring against such loss or damage as he may sustain. * * * The insurer 
has a right to choose the persons with whom he will contract.” In the instant 
case the insurer not only chose to contract with Charles Daniels, but it chose 
to contract with him in respect to the ownership, maintenance, use, and 
operation of a motor vehicle of which he was the owner and on which there 
was no lien or incumbrance. The automobile which was the instrumentality 
of the tort had to Charles Daniels, “the insured,” a legal relationship so vitally 
different from that set forth in his contract as to make the latter of no avail 
to the tort’s alleged victim. 

The judgment is affirmed. 


RENSCHLER v. PIZANO et al (STATE AUTOMOBILE INS. ASS’N, 


Intervener). 


Supreme Court of Pennsylvania. March 21, 1938. 
198 Atlantic Reporter 33. 


5. NOTICE OF SUIT. 

Generally, a judgment recovered against an insured by injured party is conclu- 
sive on the issues there determined in a subsequent proceeding by the injured party 
or by the insured against the insurance carrier for indemnity providing the carrier 
had notice of the suit and an opportunity to defend. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

8. FRAUD. 

Where notice of pending suit against insured under automobile liability policy 
was not complete and definite and showed no liability upon insurer and insurer 
was never notified of amended complaint under which insurer would be liable, fail- 
ure of insurer to appear and defend would not preclude insurer from setting up 
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defense of fraud and collusion in subsequent proceeding by the injured party for 
indemnity under the policy. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Appeal No. 45, January term, 1938, from decree of Court of Common Pleas, 
Lackawanna County, March term, 1936, No. 378; Thomas Linus Hoban, Judge. 

respass for personal injuries by Elmer Renschler against Thomas Pizano, 
wherein judgment was rendered for plaintiff for $5,000. Plaintiff issued an attach- 

ment execution summoning the Automobile Underwriters, Inc., attorney in fact 
for the subscribers at the State Automobile Insurance Asosciation as garnishee, 
which thereupon intervened by filing petition for rule to open judgment and to 
pean prem to defend on the merits. Rule discharged, and petitioner appeals. 

Affirmed. 

. <—— before Kephart, C. J., and Schaffer, Maxey, Drew, Linn, Stern, and 
arnes, JJ. 

A. A. Vosburg, A. Floyd Vosburg, and Vosburg & Vosburg, all of Scranton, 
and Thomas D. Caldwell, of Harrisburg, for appellant. 

Frank T. Butler and R. T. Levy, both of Scranton, for appellee. 

SCHAFFER, Justice. 

There is here presented a quest for a remedy against a wrong which cannot 
be disputed, if the allegations of appellant are true. It is garnishee in an attach- 
ment proceeding, and seeks to establish that the judgment on which the attach- 
ment was issued had been improperly obtained. It claims an application to open 
the judgment is the only available and adequate remedy afforded, and accordingly 
filed a petition to bring about this result. On the other hand, appellee, laintift 
in the judgment, asserts that his garnishee antagonist has a complete and adequate 
remedy in the attachment proceeding, by therein raising the questions of the validity 
of the judgment. Thus the issue is made. The court below decided that the rem- 
edy is through the attachment. 

Plaintiff sued defendant to recover damages for personal injuries received 
while he was riding in a truck belonging to defendant, due to its negligent opera- 
tion by defendant’s servant. The jury rendered a verdict for plaintiff in the sum 
of $5,000, upon which judgment was entered. Thereupon plaintiff issued an attach- 
ment execution, summoning appellant as garnishee, because it had insured defend- 
ant against liability for damages suffered by third persons, caused by the negligent 
operation of the truck: West v. MacMillan, 301 Pa. 344, 152 A. 104. 

Upon being served with the attachment execution, appellant presented its peti- 
tion to the court below, alleging that, after it received notice of the suit brought 
by plaintiff against defendant and a copy of the statement of claim, it advised 
defendant that the policy issued to him did not cover his liability to plaintiff, 
because the statement of claim set forth that plaintiff was his employee and the 
liability of defendant, if any, was for the payment of workmen’s compensation 
to plaintiff, which liability was expressly excepted from the policy. Appellant 
took no part in defense of the action. 

[1] The petition avers that defendant did nothing in his own behalf in defense 
of the suit, but collusively and fraudulently conspired with plaintiff to have a 
judement entered aerinst him, and to this end permitted an amendment to he made 
to the statement of claim, after the verdict was rendered, without notice to 
appellant, in which the allegation of an employee’s status by plaintiff was changd 
to an averment that plaintiff was riding in the truck as a guest with the knowledge 
and consent of defendant, which amendment changed the cause of action after 
the statute of limitations had run, and gave the court jurisdiction of the subject 
matter of the suit, which it did not theretofore have as the claim as originally 
made was one for workmen’s compensation. It was further alleged that the 
amendment amounted to a fraud on the court, because, in receiving permission 
to make it, disclosure was not proffered to the court of the effect of the amend- 
ment. No testimony given at the trial appears in the record, and we learned from 
counsel at bar that none was stenographically or otherwise recorded, a practice 
not commended. Plaintiff filed an answer to the petition, in which its material 
averments were denied. 

[2] The court disposed of the matter, on petition and answer, by refusing 
to open the judgment, in effect holding that the garnishee has a complete and 
adequate remedy in the attachment proceeding, in which it can present all defenses 
to payment of the judgment which it may desire to set up. In reaching its 
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conclusion theh court relied upon Collins v. O’Donenll, 325 Pa. 366, at page 367, 191 
4, 22, 23, in which we said: “The garnishee may resist the attachment by showing 
a defense available against the judgment debtor. * * * Such defenses may be set 
forth in the garnishee’s answers to the interrogatories. If denial of liability is 
based on facts alleged, plaintiff may rule the garnishee to plead to issue and go 
to trial.” 

[3] Our understanding is that garnishee does not object to working out its 
rights in the attachment proceeding, provided it can there present its defenses, 
and is not in any manner precluded or prevented from doing so by the judgment 
against defendant. Under the circumstances set forth in its petition, we are of 
opinion that the judgment does not preclude the defenses set up, and that they 
are just as available to the garnishee in the attachment proceedings as they would 
be if the judgment was opened. The presentation of the defense to the attachment 
is the more logical and orderly course. 

When we said in the Collins Case, “The garnishee may resist the attachment 
by showing a defense available against the judgment debtor,” we did not mean 
to deny the right to such a defense as is here brought to light, nor mean to say 
that no defense could be made to the plaintiff’s claim of reimbursement from a 
garnishee because he had a judgment against the defendant, where that judgment 
was obtained by collusion and fraud, indeed, in that case, one of the averments 
of the garnishee’s answer was fraud and collusion between the plaintiff and defend- 
ant. We further observed that attachment execution “in effect is a suit by the 
judgment debtor to the use of the attaching creditor.” 

\ppellant, in support of its position that the judgment should be opened (which 
it would seem is assumed from an abundance of caution lest its defenses be 


barred), calls to our attention the statement in 7 Standard Pennsylvania Practice 


7: “The general rule is that one who is not a party to the record has no standing 
> apply for the opening of a judgment in personam entered against another person 

defendant. There are cases, however, in which a judgment may be opened 
t the instance of a stranger to the record, whose interests are adversely affected 


by the existence or enforcement of the judgment, in order to permit such person 

intervene as a party defendant. This is particularly true Where the judgment 
is entered for the purpose of defrauding such third person by depriving him of 
rights to which he is entitled.” We think this is not authority for the position 
that opening the judgment is the only remedy available to a garnishee whose rights 
are to be affected by a fraudulent judgment. 

[4] It is true, as pointed out by appellant, certain early Pennsylvania cases 
permitted a third person, not a party of record, to move to open a judgment and 
intervene as a party if the rendition of the judgment adversely affected his rights. 
This method of trving the question of fraud, by opening the judgment so far 
as to give the party intended to be defrauded an opportunity of showing the exist- 
ence of collusion, is a very common one, and though less technical, it is quite as 
convenient as a collateral issue, requiring less nicety in the pleading and serving 
equally well to inform the conscience of the court.” Sommer v. Sommer, 1 Watts 
303, 304. “Having no court of chancery in which to obtain an injunction, we attain 
the result by opening the judgment, and letting the party into a defence, or permit- 
ting creditors to interplead; and whatever may be done on application of the party, 
may be on application of a bona fide creditor; this practice is of long standing.” 
Campbell v. Kent, 3 Pen. & W. 72, 76. To the same effect are Whiting v. Johnson, 
11 Serg. & R. 328, 14 Am.Dec. 633; Shulze’s Appeal, 1 Pa. 251, 44 Am.Dec. 126; 
Lewis v. Rogers, 16 Pa. 18; Clark v. Douglass, 62 Pa. 408. In Brown v. Simpson, 
2 Watts, 233, a terre-tenant affected by the judgment was permitted to intervene. 
This procedure was characterized by Chief Justice Gibson in Schulze’s Appeal, 
supra, as “one of those miserable shifts to which we were driven for want of the 
powers of a court of chancery.” As pointed out by him in Gates v. Johnston, 3 
Pa. 52, 55, this procedure is “old, clumsy, unprofessional and barbarous,” and, 
unless there is some compelling reason for resort to it, the third party should be 
compelled to litigate his rights in a collateral issue. 

[5. 6] Generally sneaking, a judgment recovered against an insured by an 
injured party is conclusive on the issues there determined in a subsequent proceeding 
by the injured party or by the insured against the insurance carrier for indemnity 
providing the carrier had notice of the suit and an opportunity to defend. Keystone 
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Lumber Co. v. Security Mutual Gas Co., 103 Pa.Super. 154, 158 A. 314; Lamb v. 
Belt Casualty Co., 3 Cal.App.2d 624, 40 P.2d 311; Aetna Life Ins. Co. v. Maxwell, 
4 Cir., 89 F.2d 988; Lawrason v. Owners’ Automobile Ins. Co., 172 La. 1075, 136 
So. 57, 77 A.L.R. 1412. This is merely a specific application of the rule that a judg- 
ment against an indemnitee is conclusive in an action against the idemnitor where 
the indemnitor has knowledge of the suit and an opportunity to defend. Phila- 
delphia v. Bergdoll, 252 Pa. 545, 97 A. 736, Ann.Cas.1918C, 1141; Orth v. Consum- 
ers’ Gas Co., 280 Pa. 118, 124 A. 296; Philadelphia v. Reading Co., 295 Pa. 
183, 145 A. 65; Chester v. Schaffer, 24 Pa.Super. 162. 

[7] Where, however, the indemnitor has no knowledge of the proceedings, the 
judgment is not conclusive and the indemnitor may interpose his defenses if called 
upon to make good his promise of indemnity. As stated by Chief Justice 
Moschzisker in Orth v. Consumers’ Gas Co., supra, 280 Pa. 118, at page 121, 124 
A. 296, 297: “If one entitled to indemnity intends to use as evidence, in a future 
action to enforce his right, the judgment which may be rendered against him in 
a pending suit for damages, and thus to prove his loss, he must give the person 
to whom he looks for recompense reasonably ‘definite, certain and direct’ notice 
of the pending suit, so the latter may defend it, or join in the defense, should he 
see fit so to do. *** If notice of that character is not given, then, in a subsequent 
proceeding to obtain indemnity, the plaintiff must establish his claims for damages 
without reference to the amount of the judgment in the prior action against him, 
* * * in other words, under such circumstances the plaintiff in the second suit 
is not barred from recovery, but there is placed on him the burden of justifying 
his payment of damages to the person who sued him, by offering against the 
defendant in the second suit practically the same evidence as was relied on to 
establish the case against him, the plaintiff, when he was defending the first suit.” 
See also Philadelphia v. Reading Co., supra. 

[8] In the instant case, the insurance company had notice of the suit. This 
notice, however, was not complete and definite and showed no liability upon it. 
It was never notified that plaintiff had amended his statement of claim to allege 
that he was a passenger in defendant’s truck rather than an employee. Under such 
circumstances, the indemnitor did not have “definite, certain and direct” notice 
and is not precluded by the judgment against its insured. The very purpose of the 
rule requiring notice of the suit to be given to the indemnitor is to inform him 
of his ultimate liability and assure to him the opportunity to defend. Under the 
notice given, no necessity appeared to defend as the allegations of the statement 
of claim clearly indicated no liability on appellant’s part. It was not until the 
statement was amended that the facts came within the purview of the policy. 

[9] Furthermore, the defense of fraud is always available to the indemnitor, 
the judgment against the indemnitee being conclusive only in the absence of fraud. 
See Orth v. Consumers’ Gas Co., supra; Wright v. City of Scranton, 128 Pa.Super. 
185, 194 A. 10. . 

In the attachment proceeding appellant garnishee will be afforded the same 
opportunity to present its defense as it would have if the judgment was opened. 

Order affirmed; costs to abide the result. 


ROARK et al. v. GENERAL MOTORS ACCEPTANCE CORPORATION et al. 
No. 13682. 
Court of Civil Appeals of Texas. Fort Worth. Feb. 25, 1938. 
Rehearing Denied March 25, 1938. 
114 Southwestern Reporter (2d) 611. 
3. REPAIRS. 

Where it was found that insurer in setting claim for repairs on insured’s 
automobile made no guarantee of repairs, insurer was not liable for failure to 
obtain written guarantee on repairs. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

4. SETTLEMENT. i 

Where jury found that insurer, repairer, and finance company acted together in 
securing settlement of claim for repairs on insured automobile, though evidence 
showed only that insurer had settled with owners of automobile, insurer, repairer, 
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and finance company could not be held for alleged failure to restore automobile 
to original condition. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from District Court, Wichita County; Allan D, Montgomery, Judge. 

Action by Annie E. Roark and husband against General Motors Acceptance 
Corporation and others for failure to repair an automobile properly. Judgment 
for the defendants, and plaintiff appeals. 

Judgment reversed as to Fox Chevrolet Company, and affirmed as to remaining 
defendants. 

Harris & Martin, of Wichita Falls, for appellant. 

Henry P. Edwards, of Dallas, for appellees General Motors Acceptance Cor- 
poration and General Exchange Insurance Corporation. 

Ray Bland, of Wichita Falls, for appellee Fox Chevrolet Co. 

Brown, Justice. 

Appellants were plaintiffs in the trial court, and sued the appellees, George D. 
Fox, doing business as Fox Chevrolet Company, from whom appellant, Annie E. 
Roark, purchased a certain Chevrolet sedan, and General Motors Acceptance Cor- 
poration, which corporation financed the purchase of said sedan, and General 
Exchange Insurance Corporation, which corporation carried the required insurance 
on the sedan; the suit being for the purpose of holding all of such defendants 
below for damages. 

It appears that appellants’ sedan was in a collision, which occurred in the state 
of Oklahoma, and that it was badly damaged. The car was brought to the place 
of business of the said defendant seller, and after negotiations were had with the 
representative of the said insurance company, it was agreed that, instead of 
appellants taking the entire loss provided for under the insurance contract, they 
would have the car repaired, and that the insurance company would pay such sum 
for the repairs as it was obligated to pay. The record discloses that this method 
of adjustment saved the insurance company less than $12; that being the difference 
between its liability for total loss and its liability in undertaking to pay for the 
repairs. 

After the total loss had been paid to appellants, they would have obtained in 
money, after the unpaid purchase price was paid out of the proceeds of the 
insurance policy, a sum equal to about $52, but they would have been without the 
use of the car: but if appellants had the car repaired, they would then have the 
henefit of its use. A full and complete release from all further liability was 
given the said insurance company by appellants, after repairs were made. 

It appears that the car had been driven almost 18,000 miles when the accident 
occurred, on October 5, 1934. . Appellants had been using the car in furtherance of 
their taxicab business. After the repairs were made, the car was used in such 
business until appellee General Motors Acceptance Corporation in June, 1935, 
brought suit to recover the balance of the purchase price due and unpaid on the 
car, and to foreclose the chattel mortgage executed to secure such debt, and 
sequestrated the car. It appears that appellants gave a replevy bond and took 
charge of the car and continued to use it in their business, until judgment for debt 
and foreclosure was had, in October, 1935, and through the offices of an order of 
sale, on November 9, 1935, the sheriff of Wichita county seized the car and sold 
it at public vendue, to said General Motors Acceptance Corporation; it being the 
highest and best bidder. 

Appellants lay their right to recovery as against the three named appellees on 
this theory; namely, that Fox Chevrolet Company represented to them that after 
the repairs were made, the car would be in as good condition as it was before the 
accident, and that the other appellees likewise represented that the car could be 
repaired so as to make same as good as a new car, or as good as it was before the 
accident. They further alleged that the representative of the insurance company 
promised, when the agreed settlement was had and the release was executed, that 
the repairer, which was the Chevrolet Company, would give appellants a written 
guarantee on the repairs. They further allege that the car was not new when 
sold; that after it was repaired it was not in a usable condition; that she spent 
large sums of money in an effort to repair it so as to be able to use it; that all 
of said defendants knew appellants were using the car in their taxicab business; 
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that they lost large sums of money because the car was not repaired as promised 
to be done. 

At the conclusion of taking of evidence, the defendants requested peremptory 
instructions in their behalf, which requests were refused. 

The case being tried to a jury, thirteen special issues were submitted. Many 
objections were made to the submission of these issues by the several defendants. 
The jury found in answer to issue No. 1 that the car was not in substantially as 
good condition after it was repaired as it was before the accident; to issue No. 2, 
the appellants spent $200 in an effort to put the car in as good condition as it was 
before the collision; to issue No. 3, that the car was not defective when sold; to 
issue No. 4, that the representative of the insurance company did not promise 
appellants to secure a written guarantee of the repairs; to issue No, 5, that the 
reasonable cash market value of the car before the collision was $650; to issue No. 
6, that such value after the collision was $200: to issue No. 7, that the reasonable 
cash market value when same was delivered to appellants, after being repaired, 
was $450; to issue No. 8, that the cash market value of the taxicab business 
immediately before the collision was $750; to issue No. 9, that such value after 
the car had been repaired, following the ‘collision and replacing in service, was 
$50; to issue No. 10, that the failure of the Fox Chevrolet Company to properly 
repair the car was in part responsible for the decrease in the taxicab business; to 
issue No. 11, that such decrease, for which the repairer was responsible, is 25 
per cent.; to issue No. 12, that the car could not have been properly repaired to 
substantially the same condition in which it was prior to the collision; and to 
issue No. 13, that all of the defendants below and appellees here acted togethe: 
in securing a settlement of the insurance claim and repairing of the car. All 
parties moved for judgment. The motions of the three appellees were for judg- 
ment notwithstanding the verdict. The judgment of the court recites that all 
motions were duly heard and considered. The trial court rendered judgment that 
the plaintiffs take nothing against the three defendants, or against any one of them. 

The cause was brought to us on a writ of error by plaintiffs below. We find 
six assignments of error in appellants’ brief. The first assignment asserts that the 
judgment in favor of the Fox Chevrolet Company is error, because the verdict of 
the jury was sufficient to show liability on the part of said company, for a breach 
of its contract to so repair the car as that it would be in as good condition after 
the repairs as it was before it was damaged; that the evidence was undisputed 
that the repairer contracted with appellants to so repair the car. We are frank to 
say that this record presents a rather novel situation. 

The plaintiffs below and appellants here make no complaint of the submission 
of any issue, nor do they complain that any finding made by the jury is not sup- 
ported by the evidence. Here in the first assignment of error, the plaintiffs 
attempt to stand upon the verdict and contend that it supports a judgment in 
appellants’ favor. No issue was tendered, and therefore no finding was made to 
the effect that Fox Chevrolet Company represented to the plaintiffs that the car 
would be repaired so that it would be in as good condition as it was before the 
accident. If we understand this suit, it appears to us that this was a controlling 
issue. It is not one merely incidental to plaintiffs’ recovery. Appellants insist that 
the evidence on the issue is undisputed. If it can be said that such evidence is 
undisputed, and that this case presents one in which the trial court could make a 
finding on such issue because it was undisputed, even then we are confronted 
with the further finding by the jury that the car could not have been repaired so 
as to put it in substantially the same condition as it was before the accident. Thus, 
we are confronted with a record that discloses that the repairer contracted, 
promised to do something that was impossible. 


{1, 2] Under such conditions, what is the measure of damages? Most certainly 
it cannot be said that a decrease in appellants’ taxicab business is an element of 
damages that may be recovered. Appellants may not be heard to say that they 
lost money in endeavoring to use an automobile in their business because it was 
not repaired as was contracted to be done, and hold the repairer for the loss, when 
it further appears that it was impossible to do the thing contracted for. If this 
car could not be placed in substantially the same condition as it was before the 
accident, all of which the jury has found, what has the owner lost for which the 
repairer is responsible? It would seem to us to be the difference between what the 
owner paid for the repairs and the actual value of the repairs when made. We 
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see no escape from this conclusion, and we find that in the trial court the cause 
was not presented on this theory. 

Because of the view that we take of this case, we feel that the judgment of the 
trial court should be reversed, in so far as the liability of the Fox Chevrolet 
Company is concerned, and that said cause should be remanded for a new trial, as 
to such defendant below. 

Without discussing separately and minutely the remaining assignments of error, 
we have concluded that the judgment, in so far as it affects the General Motors 
Acceptance Corporation and the General Exchange Insurance Corporation, should 
he affirmed. 

[3] The only issue submitted to the jury that could possibly result in a finding 
on which the said insurance company could be held was issue No. 4, predicated 
on the theory that the representative of such insurance company promised appellants 
to secure a written guarantee of the repairs made on the car. This was the theory 
on which the insurance company was sought to be held for damages; but the jury 
found that no such promise was made. 

[4] The only theory on which the three defendants could be held jointly for 
any damages was submitted to the jury under issue No. 13, under which the jury 
found that all of the defendants acted together in securing a settlement of the 
insurance claim, and the repairing of the car. The evidence is insufficient to sup- 
port the giving of any such issue and the finding made by the jury is immaterial 
and wholly insufficient to charge the said defendants with any damages or loss. 
The record simply discloses that the insurance company settled with appellants in 
the manner which was chosen by and agreeable to appellants, and that the General 
Motors Acceptance Corporation had no part whatever in effecting such settlement. 

In the case of Colbert v. Dallas Joint Stock Land Bank of Dallas, 102 S.W.2d 
1031, the Commission of Appeals reversed and remanded the cause for a new trial, 
under conditions so nearly akin to those confronting us that we feel constrained to 
follow the lead thus given. In that opinion the Commission cites the case of 
Williams v. Safety Casualty Co., 102 S.W.2d 178, by the Commission of Appeals. 

For the reasons given, the judgment of. the trial court, in so far as it affects 
appellees General Motors Acceptance Corporation and General Exchange Insur- 
ance Corporation, is affirmed, and the judgment of the trial court as to Fox 
Chevrolet Company is reversed and remanded. 


COMMERCIAL STANDARD INS. CO. v. BILLINGS et al. No. 4861. 
Court of Civil Appeals of Texas. Amarillo. Feb. 21, 1938. 
Rehearing Denied March 28, 1938. 

114 Southwestern Reporter (2d) 709. 

3. PROOF OF THEFT. 

In mortgagee’s action upon automobile theft policy payable to mortgagee, proof 
that automobile was taken by some one other than person in insured’s household 
or employment or that insured did not part with automobile voluntarily, or was 
guilty of wrongful conversion or secretion of automobile, could be established by 
circumstantial evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4, EXCEPTION. 

In mortgagee’s action on automobile theft policy payable to mortgagee, evidence 
failing to show within exceptions to coverage that automobile, if stolen, was taken 
by some one other than person in insured’s household or employment, and failing to 
show that insured did not part with automobile voluntarily or that he was not guilty 
of wrongful conversion or secretion of automobile and which did not show that 
automobile was not still in possession of insured, held insufficient to show that 
automobile was stolen so as to justify mortgagee’s recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. BURDEN OF PROOF. 

In mortgagee’s action on automobile theft policy payable to mortgagee and 
containing provision excepting insurer from liability under certain circumstances, 
burden was upon mortgagee to prove loss came within general liability of insurer 
and that it did not come within exceptions stated. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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7. PARTIES. 

In mortgagee’s action on automobile theft policy, payable to mortgagee who 
was sole owner of note and mortgage upon automobile by assignment from previous 
holder, where amount of debt of insured was greater than the amount due on 
policy, failure to join insured and previous holder of note and mortgage was not 
error. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

Appeal from Potter County Court; J. N. Riggs, Judge. 

Action by H. V. Billings and another against the Commercial Standard Insur- 
ance Company to recover upon an automobile theft policy. From a judgment for 
the plaintiffs, defendant appeals. 

Reversed and remanded. 

Underwood, Johnson, Dooley & Huff, of Amarillo, for appellant. 

Clayton & Bralley, of Amarillo, for appellees. 

Foi.ey, Justice. 

This action was instituted in the county court of Potter county, Tex., by H. V. 
Billings and Frank Harris, appellees, against the Commercial Standard Insurance 
Company, appellant. The parties shall be designated as in the trial court. 

The plaintiffs, Billings and Harris, alleged that they had been engaged in busi- 
ness in Dallas as partners under the name of Dallas Auto Loan Company; that on 
or about October 11, 1934, one David \Winriman sold a 1931 model Buick coupé 
automobile to John E. Lee; that as a part consideration Lee executed a note for 
$253, and mortgage on the automobile securing the same, in favor of Winniman, 
said note being payable in ten monthly installments; that before the maturity or 
delinquency of the note it was transferred and indorsed by the plaintiffs to the 
Motor Investment Company; that the plaintiffs caused to be issued by the defend- 
ant, Commercial Standard Insurance Company, a policy of insurance against theft 
on the automobile in the amount of $250, with a loss payable clause in favor of the 
Motor Investment Company to the extent of its interest; that thereafter, on or 
about October 15, 1934, the automobile was stolen in Dallas, Tex. 

The plaintiffs further alleged that upon the theft of the automobile the Motor 
Investment Company called upon them to repurchase the note and mortgage under 
their guaranty of payment in the previous transfer from plaintiffs to the Motor 
Investment Company: that on March 12, 1935, the note and mortgage was 
transferred and reassigned to the plaintiffs upon their payment to the Motor 
Investment Company of the sum of $244, being the balance due at that time upon 
the note. The plaintiffs alleged that, by reason of the transfer and assignment 
to them from the Motor Investment Company, they became subrogated to all rights 
of the Motor Investment Company as against the defendant. The market value 
of the automobile was alleged to be $500 at the time it was alleged to have heen 
stolen. The defendant answered by the general issue. 

The case was tried before a jury. Only two issues were submitted, one asking 
if the automobile in question was stolen at the time alleged, and the other inquiring 
of the jury the market value of the automobile. The jury answered the first 
issue in the affirmative, and fixed the value of the automobile at $500 in response to 
the second issue. Upon their verdict the trial court rendered judgment for the 
plaintiffs against the defendant in the sum of $276.94. From such judgment, the 
defendant has prosecuted an appeal to this court. 


The defendant attacks the judgment of the trial court by reason of the 
insufficiency of the testimony to establish the theft of the automobile in question, 
and particularly that the testimony was insufficient to prove the alleged loss was 
not within the exceptions of liability recited in the theft clause of the policy. 

The policy introduced in evidence contains many exceptions from liability in 
case of theft, among which we note was that the coverage for theft did not include 
the wrongful taking by any person or persons in the assured’s household, or in his 
services or employment. It further excepted any loss suffered by the assured’s 
voluntarily parting with the title and possession or by the wrongful conversion of 
secretion of the automobile by a mortgagor, vendee, or lessee. 

[1] The only witness who testified in the case was the plaintiff H. V. Billings. 
The substance of his testimony was as follows: Prior to his removal from Dallas 
to Amarillo he was operating a loan company at Dallas; he assisted in financing the 
automobile in question at the time it was sold by Winniman to Lee; he inspecte 
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the automobile at the time the loan was made; that was the last time he ever saw 
the car; that he knew one J. E. Ernest was an officer of the defendant insurance 
company; he talked to Ernest on October 15, 1934, and told Ernest that he under- 
stood that the automobile had been stolen; that Mr. Ernest admitted that a claim 
had been filed with his company and that he was investigating the claim; that 
Ernest denied liability on the alleged loss; that Ernest however, agreed to 
co-operate with plaintiff in attempting to find the car; that Ernest agreed to send 
out alarm cards through their system to police in all parts of the country; that later 
Ernest informed him the alarm cards had been sent out, as agreed; that Mr. Ernest 
stated to him that the car was supposed to have been stolen; that he had made a 
personal attempt to locate the car and had searched the premises of John E. Lee: 
that he placed the claim with a private detective agency and wrote every highway 
department in the United States trying to trace the car; and that he had spent 
considerable time and money in trying to locate either David Winniman or the 
automobile. He further testified that \Winniman was supposed to have stolen the 
car and that he understood that Winniman got possession of the car from Mr. Lee. 
Lee did not testify in the trial of the case, and his absence was unexplained. The 
circumstances surrounding the alleged taking of the car were not explained or 
detailed by any witness. The testimony above recited is the only light that is shed 
upon the alleged disappearance of the automobile. Where the car was when it was 
taken, who last saw it or had possession of it, is not revealed. That part of the 
above testimony offered by Billings is hearsay, and therefore incompetent to support 
the judgment of the trial court, is too elementary to merit our discussion. Henry 
et al. v. Phillips, 105 Tex. 459, 151 S.W. 533; Firemen’s Ins. Co. of Newark, N. J. 
et al. v. Universal Credit Co., Tex.Civ.App., 85 S.W.2d 1061, 1062. 

In the Universal Credit Co, Case just mentioned, the sufficiency of the evidence 
to show theft was attacked as in the instant case. In that case the evidence 
showed that the car was found in a wrecked condition in front of a place of busi- 
ness. The assured wrote a letter to the insurance company stating that his auto- 
mobile had been stolen. A statement in writing from the assured was introduced 
in evidence to the effect that the assured had been unable to find out how the car 
was wrecked or who had stolen it. In passing upon the sufficiency of the testi- 
mony in that case the following language was used: “The fact that the car in a 
wrecked condition was found parked beside a garage was certainly, standing alone, 
no evidence that it had been stolen. All of the other testimony was clearly hearsay 
as to appellants. Under the authorities above cited, it constituted no evidence that 
the car had been stolen.” 

[2] In the instant case the testimony on the issue of theft is even weaker, in 
our opinion, than that in the Universal Credit Co. Case. In the instant case there 
is no competent testimony to show that the car is not still in the possession of 
the assured. The fact that Billings did not find the automobile on Lee’s premises 
would not prove the car was stolen. It is a matter of common knowledge that 
automobiles are not always located on the premises of the owner. They are used 
constantly by most owners. That such car was not being used elsewhere by the 
assured at the time the witness made his search of the assured’s premises is not 
refuted by any evidence in the record. 

[3] If we gave full credence to all the testimony introduced, regardless of its 
nature as hearsay, it still would not negative the possibility that the automobile, 
if stolen, was taken by some one in the assured’s household or in his employment. 
The evidence is silent as to whether or not the insured had a household or whether 
or not he had any employees. The testimony is equally deficient in showing that 
the assured did not part with the automobile voluntarily or that he is not guilty 
of wrongful conversion or secretion of the automobile. To be sure, such proof 
might be made by circumstantial evidence, as announced in Northern Assur. Co., 
Limited v. Gross et al., Tex.Civ.App., 1 S.W.2d 369, but in the instant case the 
circumstances as a whole are insufficient to meet such proof. 


[4, 5] It is our opinion that the exceptions clauses in the policy in question 
placed the burden of proof upon the plaintiffs herein to negative such exceptions 
by showing that their cause of action does not come within such exceptions. We 
think it is evident from the insurance contract that there was no liability intended 
if the taking or disposition of the automobile came within the exceptions men- 
tioned. The general liability of the insurer was thus limited and the burden is 
upon the plaintiffs to prove their loss came not only within the general liability 
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of the insurer but also that the loss did not come within the exceptions stated. 
In the instant case the plaintiffs have discharged neither burden. We therefore 
sustain this assignment. Coyle et al. v. Palatine Ins. Co., Limited, Tex.Com.App., 
222 S.W. 973; Travelers Ins. Co. v. Harris, Tex.Com. App., 212 S.W. 933 ; Georgia 
Home Ins. Co. v. Trice et al., Tex.Civ. App., 70 S.W.2d 356; American Ins, Co. 
of City of Newark, N. J. v. ‘Maddox, Tex.Civ.App., 60 S.W.2d 1074; Northern 
Assur. Co. v. Gross, supra; Wiseauiats Ins. Co. af Newark, N. J., et al. v. Universal 
Credit Co., supra; Boston Ins. Co. et al. v. Fitzpatrick, Tex.Civ.App., 75 S.W.2d 
897; Travelers Ins. Co. v. Barker, Tex.Civ.App., 96 S.W.2d 559; American 
Indemnity Co. v. Jagoe, Tex.Civ.App., 73 S.W.2d 574; Security Ins. Co. v. Sellers- 
_ Signor Motor Co., Tex. chy App., 235 S.W. 617; 24 Tex.Jur. 1246, par. 


[6] The defendant, in another assignment, contends the trial court commented 
on the weight of the testimony in the presence of the jury, and erred in not 
granting a mistrial thereafter. The statement of the court upon which the alleged 
error is predicated came during an argument between the opposing attorneys 
over the admissibility of testimony from the witness Billings to the effect that such 
witness had not seen the automobile in question since the day the car was sold 
to John E. Lee. During this argument the court remarked, in the presence of 
the jury: “I think that testimony bears out the idea that the car was stolen.” 
Such remark, although inadvertently made, was clearly in violation of the rule 
against the trial court commenting on the weight of the testimony, and is reversible 
error. We are of the further opinion that the court did not remove the vice of the 
error by his instructions to the jury to disregard his remarks; however, since such 
error will probably not occur upon the second trial of this case, we deem it 
unnecessary to give this matter further discussion. American Express Co. et al. \ 
Chandler, Tex.Comp.App., 231 S.W. 1085: City of Houston v. Pilot et al., Tex 
Com.App., 105 S.W.2d 870: Lamar vy. Panhandle & S. F. Ry. Co. et al, Tes 
Com.App., 248 S.W. 34. i 

[7] The defendant also assigns as fundamental error the nonjoinder of John 
FE. Lee and the Motor Investment Company as parties to this suit. When the 
plaintiffs originally transferred the note and mortgage to the Motor Investment 
Company, they guaranteed the payment of the indebtedness evidenced by the note. 
The Motor Investment Company, after the alleged theft of the car, transferred 
and reassigned the note and mortgage to the plaintiffs, collecting from plaintiffs 
the amount then due upon the indebtedness. At the time the plaintiffs filed this 
suit, and at the time judgment was rendered, the amount of the debt of John E. 
Lee was greater than the amount of the insurance policy. This being true, Lee 
had no interest in the proceeds of the insurance policy. The defendant in this 
case did not claim that it had any defense in regard to the policy as against Lee 
that could not be made available in this suit. If it had had some additional defens« 
against Lee, the defendant could have made Lee a party to the suit. This it did 
not do; nor did the defendant raise any such issue in the trial court. Further- 
more, there was no plea of non est factum relative to the note, mortgage, and 
debt. No issue was raised in the trial court that the debt did not exist. The 
note and mortgage were introduced in evidence showing the indorsements and 
transfers between the various parties. The record shows conclusively that the 
plaintiffs owned the note: and mortgage. The record further reveals that the 
plaintiffs held the entire equitable interest in the proceeds of the insurance nol 
In the case of Cleveland et al. v. Heidenkeimer, 92 Tex. 108, 46 S.W. 30, the 
Supreme Court, speaking through Chief Justice Gaines, had this to say: “Many 
of the states have a statute which provides, in effect, that every action must he 
prosecuted in the name of the real party at interest. We have been cited no like 
provision in the statute of this case, and we know of none. But it was settled at 
an early day that since, under our procedure, the remedies at common law and 
those in equity are blended. a partv who holds the entire equitable interest in 2 
contract may sue alone to enforce it. Merlin v. Manning, 2 Tex. 351. Hence the 
assignee of a chose in action who acquires the equitable interest only may sue upon 
it in his own name. It was not so at common law. In such a case, under that 
system, the suit had to be brought in the name of the original party for the use 07 
his assignee. This practice has been frequently recognized as proper in this state. 
hut it has never been held necessary.” 

Since the plaintiffs were the sole owners of the note and mortgage, and entitled 
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to all the proceeds of the insurance herein, we think no fundamental error is shown 
in the absence of John E. Lee and the Motor Investment Company as parties to 
this suit. (‘National Liberty Ins. Co. v. Watts, Tex.Civ.App., 101 S.W.2d 1060; 
Universal Automobile Ins. Co. v. Morris Finance Corporation et al., Tex.Civ.App., 
16 S.W.2d 360. 

[8] In view of another trial, it is our opinion that all of the testimony of 
Billings which was based upon supposition or upon what he had heard was inad- 
missible under the present state of the record. 

The judgment of the trial court is reversed and the cause remanded. 
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CASUALTY 


HULTQUIST et al. v. NOVAK (OCEAN ACCIDENT & GUARANTEE 
CORPORATION, Garnishee). No. 31453. 
Supreme Court of Minnesota. March 25, 1938. 
279 Northwestern Reporter 524. 
1. PREMISES. 

A liability insurance policy agreeing to indemnify filling station operator against 
loss by reason of liability imposed by law for damages for injuries sustained as 
result of accidents occurring on or about the filling station did not cover burns 
sustained at a place two blocks from filling station by 11-year-old boy when gaso- 
line, which had been sold to the boy and which the boy spilled on his clothes, was 
ignited. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. PREMISES. 

The statement in a policy denying liability for accidents due to the use else- 
where than on premises of a product distributed by insured, unless product and 
distribution thereof was specifically described in declarations and premium provided 
therefor, did not render insurer liable for burns sustained by 11-year-old boy when 
gasoline, which had been sold to him by insured and which had spilled on his 
clothing, ignited when boy was two blocks from insured’s filling station, where there 
was no statement in declarations specifically describing any product and distribution, 
and no premium for coverage due to hazards caused by consumption or use else- 
where than on premises of products distributed therefrom was provided for extra 
hazards. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Syllabus by the Court. 

1. A policy of insurance agreeing to indemnify against loss by reason of liability 
imposed by law for damages on account of injuries sustained as a result of an 
accident occurring “on or about” a “gasoline and oil supply station” does not cover 
damages resulting from an accident occurring on private premises two blocks away. 

2. Nor does liability of the insurer follow from a statement in the exclusionary 
provisions denying liability for accidents due to the use elsewhere than on the 
premises of a product distributed by the insured “unless such * * * product and 
the distribution thereof is specifically described in the declarations and a premium 
provided therefor.” 

Appeal from District Court, Hennepin County; A. W. Selover, Judge. 

Action by Rose Hultquist, individually, and as mother and natural guardian 
of Robert Hultquist, a minor against James Novak, individually, doing business 
as the Hiawatha Oil Company, for burns sustained by Robert Hultquist when 
gasoline sold to him by the defendant ignited, wherein the Ocean Accident & 
Guarantee Corporation, the defendant’s insurer, was made garnishee. From orders 
denying the plaintiffs’ motions for new trials, after judgments in favor of the 
garnishee, the plaintiffs appeal. 

Orders affirmed. 

Sidney Benson and B. H. Bowler, both of Minneapolis, for appellant. 

Stinchfield, Mackall, Crounse, McNally & Moore, and Clyde W. Fiddes, all 
of Minneapolis, for garnishee. 

LorincG, Justice. 


These cases arise out of a controversy over the coverage of a liability insur- 
ance policy issued by the garnishee to the defendant. The trial court made findings 
and ordered ju ents in favor of the garnishee. The plaintiffs moved for new 
trials and come here on appeal from orders denying their motions. 

The minor plaintiff, Robert Hultquist, on October 6, 1933, when he was eleven 
years of age, went to the defendant's filling station at 24th street and Hiawatha 
avenue, Minneapolis, and sought to purchase a penny’s worth of gasoline for the 
purpose of cleaning a tricycle. He was accompanied by Richard Freeburg, another 
minor two years his junior. The attendant gave him about a quart of gasoline, 
which was put into a coffee can furnished by Robert, and as Robert was carrying 
away the can some of the liquid was spilled on his trousers. He and his little 
friend took the small can of gasoline across the road to a vacant lot where 
they found two other cans into which they poured the gasoline. They then took 
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the gasoline to the back yard of Richard’s house two blocks from the filling station 
for the purpose of cleaning the tricycle as they had planned. Robert tipped over 
one of the cans and spilled some more of the gasoline on himself and, since it 
was, becoming dark, he struck a match to see what had happened. This ignited 
the vapor from the gasoline and the fire spread to Robert’s clothing and he was 
severely burned. Actions were brought by the mother of Robert as his natural 
guardian, and also to recover for her loss of his services and the expenses incurred 
for the treatment of Robert’s burns. The defendant defaulted in those actions . 
and the court made findings and ordered judgments against him in substantial 
amounts. The plaintiffs then initiated garnishment proceedings against this respond- 
ent, which denied liability under its contract with the defendant. 

[1] 1. The garnishee’s policy contract with the defendant agreed to insure him 
against loss by reason of liability imposed by law for damages on account of 
accidental bodily injuries, including death, within the limits expressed in the policy, 
which provided that it should apply only to such bodily injuries as are sustained 
or alleged to have béen sustained as the result of an accident (a) occurring on 
or about the premises described in the policy while used or occupied by the 
defendant for the purpose of conducting the business or work described therein; 
or (b) caused by the defendant’s employes while engaged elsewhere in the 
performance of their duties. There is, of course, no contention that the accident 
here involved comes under subdivision (b). It is plaintiffs’ contention that 
because some of the gasoline was spilled on Robert’s clothes at the filling station 
that the accident occurred “on or about” the premises within the meaning of the 
policy. We do not so read the contract. The place of happening of the accident 
controls the coverage under subdivision (a). Some circumstances may have 
occurred on the premises which may have contributed to an injury which resulted 
from an accident occurring elsewhere. This may have resulted in liability on 
the part of defendant without coming within the coverage of the policy because 
the accident did not happen within the area limited by the terms of the contract. 
We are concerned here with the whereabouts of the accident, not with the question 
of proximate cause. When Robert left the premises, no damage had yet resulted 
from the spilling of the gasoline. No accident had occurred resulting in damage 
to anyone. As applied to a filling station, “on or about” obviously does not cover 
private premises two blocks away. 

[2] 2. Later on in the policy occurs the statement : 

“The foregoing agreements are subject to the following conditions: 

“Exclusions : 

“B. This policy shall not cover bodily injuries or death as follows: * * * (5) 
Caused by the consumption or use elsewhere than upon the premises used by the 
Assured of any article or product manufactured, handled or distributed by the 
Assured unless such article or product and the distribution thereof is specifically 
described in the Declarations and a premium provided therefor. * * * ” 

It then provides under the heading: 

“Declarations : 

“N. The Assured hereinbefore referred to is the Assured designated in the 
following Declarations, of which Declarations those numbered one to seven inclu- 
sive, the Assured, by the acceptance of this policy, makes and warrants to be 
true, except such as are made as matters of estimate only.” 

Then follows under that heading paragraph 5, which reads in part as follows: 

“Description of business or work covered by this policy and classifications 
of risk, including the operative management and superintendence thereof, conducted 
at the insured premises defined above. 

“(a) All operations and processes necessary and commonly incidental to the 
business or work herein described as follows * * * gasoline and oil supply station 
—retail ***” 

The premium named is $15, which is elsewhere stated in the contract to be 
the minimum premium for the policy. 

The trial court took the view that these provisions being stated under the title 
“Exclusions,” were not intended to extend the coverage of the policy in the absence 
of a statement in the declarations specifically describing any product and its 
distribution that no premium for the coverage due to hazards caused by the 
consumption or use elsewhere than upon the premises of products distributed there- 


** * 
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from was provided for any such extra hazard. With that view we agree. The 
minimum premium for the policy was $15, and no additional or otherwise specified 
premium was stated for any hazard covering the use, consumption, or distribution 
of any products off the premises. 
We are of the opinion that the trial court was right in its construction of the 
policy and that the same did not cover the accident in which Robert was injured 
The orders appealed from are affirmed. 


COHEN v. GLOBE INDEMNITY CO. No. 20218. 
District Court, E. D. Pennsylvania. March 18, 1938. 
22 Federal Supplement 553. 
2. RECORD WARRANTY. 

In suit on burglary policies covering jeweler’s merchandise, whether insured’s 
books and records, consisting of perpetual inventory in loose card form, each card 
covering specific item of merchandise, sales books, ledger of accounts payable and 
paid, invoices of purchases, and physical inventories, complied. with clause of pol- 
icies requiring books and accounts to be regularly kept so that exact amount of 
loss could be accurately determined therefrom, was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. RECORD WARRANTY. 

A provision of a burglary policy that books and accounts must be regularly 
kept so that exact amount of loss can be accurately determined therefrom must 
be given a reasonable interpretation, and is satisfied if books and records produced 
show real state of facts and enable insurer to determine with reasonable accuracy 
the amounts of its liability. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 


4. WAIVER. 

In suit on burglary policies requiring books and accounts to be regularly 
kept so that exact amount of loss could be accurately determined therefrom, evi- 
dence that insurer paid loss under prior policy containing such requitement, after 
insurer’s agent examined insured’s books and accounts and stated he was satisfied 
with manner in which they were kept, was admissible to show that insurer waived 
defect, if any, in books and accounts examined. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


6. ACCOUNT. 

An insurer which approves books and accounts kept by insured, and, with 
knowledge of their character, issues burglary policy requiring books and accounts 
to be regularly kept so that exact amount of loss can be accurately determined 
therefrom, is estopped from setting up as a ground of forfeiture that books and 
accounts examined do not comply with the policy. 

(For other cases, see Insurance, Dec. Dig. § 389[5].) 

7. ESTOPPEL. 

Any agreement, declaration, or course of action by insurer which leads insured 
honestly to believe that, by conforming thereto, forfeiture of policy will not be 
incurred, followed by due conformity on insured’s part, will estop insurer from 
insisting on the forfeiture though it might be claimed under the express letter ot 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 388[1]}.) 


8. ESTOPPEL. 

In suit on burglary policies requiring that books and accounts be regularly 
kept so that exact amount of loss could be accurately determined therefrom, under 
evidence that insurer paid loss under prior policy containing such requirement, 
after insurer’s agent examined insured’s books and accounts and stated he was 
satisfied with manner in which they were kept, whether insurer was estopped from 
objecting to sufficiency of books and accounts examined was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Suit on burglary policies by Albert E. Cohen, trading as Stewart's Jewelry 
Shop, a resident of Pennsylvania, against Globe Indemnity Company, a New York 
corporation. On defendant’s motions for judgment notwithstanding a verdict 
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for plaintiff, on a point for binding instructions, which was reserved, and for a 
new trial. 

Motions refused. 

T. Henry Walnut of Philadelphia, Pa., for plaintiff. 

Axelroth & Porteous by Harry Axelroth, of Philadelphia, Pa., for defendant. 

Maris, District Judge. 

This was a suit by the plaintiff upon two policies of burglary insurance issued 
by the defendant on March 13, 1936. One was in the sum of $1,000 covering 
merchandise outside the safe in plaintiff’s establishment and the other in the sum 
of $4,000 covering merchandise contained in the safe. The evidence indicated that 
the plaintiff, who was a retail jeweler having his place of business at 500 Market 
street in the city of Philadelphia, suffered a loss by burglary at some time between 
Saturday evening, June 19, 1937, and the following Monday morning. At some 
unknown time during that period his store, which occupied the ground floor, was 
entered from the second floor through a hole cut in the ceiling, his safe was broken 
into, and a large quantity of merchandise, both within the safe and outside it, was 
stolen. 

The defendant did not seriously question that the plaintiff suffered a loss 
within the terms of the policies, nor was any question raised as to the value of 
the goods claimed to have been stolen. Its defense was that the plaintiff had 
not kept books and accounts as required by the conditions of the policies from 
which it could determine the amount of the loss and that the plaintiff was, therefore, 
not entitled to recover. The jury rendered a verdict for the full amount of both 
policies, with interest, subject to the defendant’s point for binding instructions 
which I reserved. 

[1] The defendant moved to have the evidence certified and filed so as to 
become part of the record and for judgment n. o. v. upon the point reserved. It 
has failed, however, to provide me with a transcript, suitable for certification, of 
all the evidence taken upon the trial. Its motion must therefore be refused. 
Deemer v. United Fruit Co., D.C., 17 F.Supp. 146. It has also moved for a new 
trial. This motion raises the same questions which were sought to be raised on 
the other. They arise out of the following provisions of paragraph E of the 
conditions of the policies: “E. The Company shall not be liable for loss or damage 
* * * (2) unless books and accounts are regularly kept by the Insured and are 
kept in such manner that the exact amount of loss can be accurately determined 
therefrom by the Company; * * * ” 


[2] The first question raised by the motion is whether I erred in leaving it 
to the jury to determine whether the books and records offered in evidence by 
the plaintiff complied with the terms of this clause. These books and records 
consisted primarily of a perpetual inventory in loose card form. Each card related 
to a specific item of merchandise in plaintiff's stock, and contained a description 
of the item, its cost, and its stock number. In addition all of the cards made up 
after 1933, except those representing merchandise purchased over the counter, 
contained a notation of the date of purchase of the item and the name of the 
person from whom purchased. The perpetual inventory in question was kept up 
by the plaintiff's wife, who was active in his business. She started it prior to 
1933. The prior records from which she made it up did not disclose the dates 
of purchase or names of the persons from whom purchased: consequently this 
information did not appear on the cards relating to merchandise purchased prior 
to 1933. The plaintiff, however, produced in addition to the perpetual inventory 
a sales book showing sales made from 1933 to date, a ledger showing accounts 
payable and paid, and a large number of invoices showing the purchase of many 
of the articles contained in the perpetual inventory. He also produced physical 
inventories taken in 1935, 1936, and 1937. It was testified that in preparing these 
physical inventories each article in stock was checked against the perpetual inven- 
tory card. 

The defendant argues that I erred in not ruling as a matter of law that these 
records did not meet the policy requirements. Two reasons for such a ruling are 
assigned. In the first place, it is urged that the perpetual #iventory was inaccurate 
and a number of instances of alleged inaccuracy were pointed out. These were, 
however, comparatively few and the plaintiff offered evidence tending to explain 
them. The accuracy of the records was, therefore, clear)’ for the jury. It is 
argued further, however, that since none of the early inventory cards showed 
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the date of purchase or the name of the person from whom purchased, the books 
were not kept in such manner as to permit an accurate determination of the loss 
and consequently they could not support the plaintiff’s claim. Doubtless this 
information would be most helpful in checking the accuracy of the perpetual 
inventory. It may well be, however, that the three annual physical inventories 
which the plaintiff offered supplied an equivalent check on the perpetual inventory. 

(3] It is well settled that a policy condition of the kind here involved must 
be given a reasonable interpretation and is satisfied if the books and records 
produced are sufficient to show the real state of facts and to enable the company 
to determine with reasonable accuracy the amount of its liability. Absolute 
accuracy is not required. Weinstein v. Globe Indemnity Co., 277 Pa. 388, 121 
A. 316; Gorson v. Aétna Accident & Liab. Co., 283 Pa. 558, 129 A. 590. “It is 
not necessary that the books should be kept according to any particular system, 
nor that they should be such a scientific system of books as would satisfy an 
expert accountant in a large business house in a city.” Lumbermen’s Mut. Ins. 
Co. v. Johnson Lumber Co., 5 Cir., 53 F.2d 940, 941. Under the facts of this 
case the sufficiency of the plaintiff’s books and accounts was clearly for the jury. 

The plaintiff contended at the trial that even if the earlier perpetual inventory 
cards were insufficient to comply strictly with the terms of the policy because they 
did not contain the date of purchase or name of the person from whom purchased, 
the defendant was estopped in equity from objecting to them on this ground 
because of the fact that it had in the case of a prior burglary loss examined and 
approved these very records and paid the loss, and consequently knew of their 
condition when it issued the policies in suit and accepted the premiums thereon. 
Over the objection of the defendant, I permitted the introduction of evidence 
in rebuttal tending to establish these facts. This evidence indicated that on 
October 25, 1935, the plaintiff’s store window had been broken into and certain 
merchandise stolen. At that time he was carrying a burglary insurance policy 
with the defendant having substantially the same provisions as the policies in suit. 
Following the burglary the assistant claims manager of the defendant came to his 
place of business, examined the perpetual inventory cards, including all the early 
cards, and other records and prepared a proof of claim which the plaintiff executed, 
and the defendant then paid the amount of the loss. The plaintiff’s witnesses tes- 
tified that the defendant’s representative was asked whether he cared to make any 
recommendation for the improvement of the system and he expressed himself as 
thoroughly satisfied with the manner in which the records were kept. Several 
months later the defendant issued the policies in suit and accepted the premiums 
thereon paid by the plaintiff. 

[4-6] The defendant strongly urges that my admission of this evidence was 
error which compels a new trial. After careful consideration, however, | am 
satisfied that it was not error to admit it. As we have seen, a substantial compli- 
ance with the policy provision for the keeping of records is sufficient. It is well 
settled that the courts do not favor forfeitures and where, as here, the insurer 
places its stamp of approval upon the books and accounts kept by the insured and 
with knowledge of their character issues the policies in suit, it is estopped 
thereafter from setting up as a ground of forfeiture that the prior records do not 
comply with the policy requirements. Knickerbocker Life Ins. Co. v. Norton, % 
U.S. 234, 24 LEd. 689: New York Life Insurance Co| v. Eggleston, 96 U.S. 572, 
577, 24 L.Ed. 841; Hartford Life & Annuity Ins. Co. v. Unsell, 144 U.S. 439, 
12 S.Ct. 671, 36 L.Ed. 496; Mutual Reserve Fund L. Ass’n v. Cleveland Woolen 
Mills, 6 Cir., 86 F. 508; Twin City Fire Ins. Co. v. Stockmen’s Nat. Bank, 9 Cir., 
261 F. 470; New York Life Ins. Co. v. Dumler, 5 Cir., 282 F. 969. 

[7] In this connection the following language of Mr. Justice Bradley in New 
York Life Insurance Co. v. Eggleston, supra, is peculiarly appropriate: “We have 
recently, in the case of [Knickerbocker Life] Insurance Company v. Norton (supra, 
[96 U.S.] p. 234 [24 L.Ed. 689]), shown that for forfeitures are not favored in the 
law; and that courts are always prompt to seize hold of any circumstances that 
indicate an election to waive a forfeiture, or an agreement to do so on which 
the party has relied and acted. Any agreement, declaration, or course of action. 
on the part of an insurance company, which leads a party insured honestly to 
believe that by conforming thereto a forfeiture of his policy will not be incurred, 
followed by due conformity on his part, will and ought to estop the company from 
insisting upon the forfeiture, though it might be claimed under the express letter 
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of the contract. The company is thereby estopped from enforcing the forfeiture. 
The representations, declarations, or acts of an agent, contrary to the terms of 
the policy, of course will not be sufficient, unless sanctioned by the company itself. 
[Union Mut. Life Insurance Company v. Mowry, supra, [96 U.S.] p. 544 [24 
L.Ed. 674]. But where the latter has, by its course of action, ratified such declara- 
tions, representations, or acts, the case is very different.” 

[8] In the present case the evidence tended to establish that not only was the 
action of the defendant’s representative in connection with the prior loss such as 
to lead the plaintiff to believe that his books and records complied with the provi- 
sions of the policies, but that the defendant by paying that loss had sanctioned 
these representations. I instructed the jury that they would be justified, if they 
believed the plaintiff’s evidence, in finding that the defendant was estopped from 
objecting to the sufficiency of the early inventory cards. The jury were further 
instructed from all the evidence to determine whether the plaintiff’s books and 
accounts did comply substantially with the terms of the policy, whether they were 
properly kept up and whether they reflected with substantial accuracy the condition 
of affairs at the time the burglary took place. After full consideration I am 
satisfied that these questions were properly submitted to the jury. By their verdict 
they resolved them in favor of the plaintiff. This is a finding of the material facts 
which concludes the controversy. 

Northern Assurance Co. v. Grand View Building Association, 183 U.S. 308, 
22 S.Ct. 133, 46 L.Ed. 213, and Satz v. Massachusetts Bonding & Ins. Co., 243 
N.Y. 385, 153 N.E. 844, 59 A.L.R. 606, cited by the defendant, are not in point. 
They hold that an insurance company is not estopped from setting up the breach 
of a warranty of an existing fact contained in a policy even though the company, 
through its agent, knew of the true fact at the time the policy was issued They 
do not hold that an insurance company may by word and deed indicate to its 
insured that his performance of a promissory warranty to keep books and accounts 
is satisfactory, and afterward, in an action brought against it on a later policy 
containing the same warranty set up that the very records previously approved 
do not comply with the requirements of the policy. This is not a case of varying 
the terms of a written contract by parol evidence. It is rather a case of permitting 
a party to a contract to show performance to the satisfaction of the other party. 

The defendant’s motions for judgment n. o. v. on the point of law reserved 
and for a new trial are refused. 


COMMERCIAL STANDARD INS. CO. v. McKINNEY. No. 3272. 
Court of Civil Appeals of Texas. Beaumont. Feb. 25, 1938. 
Rehearing Denied March 9, 1938. 
114 Southwestern Reporter (2d) 338. 
1. EXCEPTION. 

Where insured under contractor’s public liability policy was a contractor 
employed to do highway construction work which would necessitate operating 
machines on highway, it would be concluded that parties to policy intended that 
contractor would operate machines within provisions of highway laws and _ that 
his machines should be defined as defined by such laws and not as ordinarily 
defined. Vernon’s Ann.Civ.St. arts. 6675a-1, 6687a; Vernon’s Ann.P.C. art, &27h. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. VEHICLE. 

Under contractor’s’ public liability policy insuring contractor against claims of 
persons injured by him through his operations as a contractor, except injuries 
caused by the ownership, maintenance, or use of a “vehicle” of any description, 
msurer was not liable where bus passengers were injured in colliding with cater- 
pillar tractor drawing scarifier in highway construction, since tractor was a “vehicle” 
within the policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


4. CONTRACT. 
__ In determining the extent of the risk insured against, conditions existing at the 
time of issuance of policies may be looked to. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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5. AMBIGUITY. 

A policy will be strictly construed against an insurer and, in case of doubt or 
ambiguity, policy will be resolved in favor_of insured, . 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. CONSTRUCTION. 

While policies should be construed most favorably to insured, they must not be 
so construed as to make a new contract in disregard of unambiguous language 
used, and where language is unambigtous courts must enforce contract as made 
by parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. DUTY TO DEFEND. 

Under contractor’s public liability policy, where insurer was called upon to 
defend for injuries sustained in collision of bus with road scarifier drawn by 
tractor of insured and policy expressly provided that it would except insurer from 
liability due to ownership, maintenance, or use of vehicle of any description by 
insured, insurer was not required to defend, since claim was -without provisions 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

O’Quinn, J., dissenting. 

Appeal from District Court, Nacogdoches County; C. E. Brazil, Judge. 

Action upon the contractor’s and manufacturer’s public liability policy by R. 

. McKinney against the Commercial Standard Insurance Company. Judgment 
the plaintiff in the sum of $4,700.22, and defendant appeals. 

Reversed and rendered. 

Touchstone, Wight, Gormley & Price, of Dallas, for appellant. 

Seale & Thompson, of Nacogdoches, for appellee. 

WaLkeEr, Chief Justice. 

On the 12th day of November, 1934, appellee, R. W. McKinney, under a 
contract with the State Highway Department, was doing construction work on 
Highway No. 21 in Nacogdoches county, “scarifying” the road on a section three 
or four thousand feet long. His division extended west out of the city ‘of 
Nacogdoches. The scarifier was being operated on the road, drawn by a caterpillar 
tractor; and, on that day, the tractor and scarifier had made several trips up and 
down the road. At the close of the day as the operators of the scarifier and 
tractor were preparing to park their two machines for the night, they were run 
into by a passenger bus, traveling west out of Nacogdoches; at the time and place 
of the accident the two machines were on the north side, the “wrong side,” of the 
road without lights or any other danger sign to warn the public. Seven persons, 
traveling in the bus as passengers, were injured in the collision, and filed separate 
suits in the district court of Nacogdoches county against appellee for the damages 
suffered by them in the collision; the grounds of negligence alleged against appellee 
were predicated upon the operation by him of his tractor and scarifier on a public 
road. In adjusting these claims appellee paid the claimants $3,735.07. 

At the time of the collision between the bus and appellee’s tractor, he had a 
Contractors’ and Manufacturers’ Public Liability Policy with appellant, Commer- 
cial Standard Insurance Company, insuring him against claims for injuries to 
persons, or death of persons, resulting from his operations as a road contractor. 
The policy excepted the following risks from its coverage: 

“VI. Exceptions to This Agreement. The Company shall not be liable for or 
on account of any claim alleging such injuries and/or death: 

“(1) Caused by (a) any person employed by the Assured in violation of law as 
to age, or, if there is no legal age limit, under fourteen years, or any contract 
convict labor, or (b) any elevator or other platform elevating device, its appliances, 
shaft or hoistway, or any hoisting device operated through any hatchway, floor 
or sidewalk opening unless such elevator or hoisting device is covered hereunder 
by written permit endorsed on this Policy; or ' 

“(2) Caused by the ownership, maintenance or use of a vehicle of any descrip- 
tion or of any draft or driving animal; or caused by any aircraft; or : 

“(3) Caused by the handling, transportation, delivery, loading or unloading, 
installation, removal, maintenance, or mechanical demonstration of goods or pro- 
ducts elsewhere than upon the Insured Premises unless covered hereunder by 
written permit endorsed on this Policy; or 
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“(4) Caused by the possession, consumption, or use of any article manu- 
factured, handled, or distributed by the Assured unless covered hereunder by 
written permit endorsed on this Policy: or by accident occurring after final 
completion of the operations of the Assured at the place of occurrence of such 
accident ; or 

“(5) Caused by independent contractors or subcontractors, their agents or 
their employees; or 

“(6) Caused by or through the making of additions to, structual alterations in, 
or the construction or demolition, in whole or in part, of any building, structure, 
sidewalk, or approach, or caused by the installation of any mechanical equipment, 
unless written permit for such work is endorsed on this Policy; or 

“(7) For which liability of others has been assumed by the Assured under any 
contract or agreement, oral or written; or 

“(8) For which the Assured is liable to the claimant under any Workmen’s 
Compensation agreement, plan or law, or under contract or agreement, oral or 
written.” 

When demand was made upon appellee by the persons injured in the collision, 
he referred their claims to appellant; appellant denied liability under its policy. 
After the denial of liability, the claimants filed their suits against appellee and he 
furnished appellant with copies of these petitions, but it continued in its denial of 
liability, and refused to investigate the claims and to defend these suits. There- 
upon, as stated above, appellee settled with the claimants and made demand upon 
appellant under his policy for reimbursement; when this demand was refused he 
filed this suit, praying for judgment for the amount paid out by him, and for an 
additional sum as attorney’s fees. Appellant answered by demurrers, general and 
special, by general denial, and by special plea of section 2 to the coverage of the 
policy. The jury found that: (a) At the time of the accident the road imme- 
diately east of the place of the accident “was in a torn up condition”; (b) “that 
situation” was the proximate cause of the accident; (c) appellee “exercised 
ordinary care in settling the claims”; (d) the expenditure made by him in adjusting 
the claims was reasonable; and (e) the attorney’s fees paid, and contracted to be 
paid, by him were reasonable. In entering judgment, the court made the following 
independent finding: “The Court finds as a matter of law from the evidence that the 
tractor, as being used at the time and place in question and in the manner in 
which it was being used, was not a vehicle as contemplated by the parties in the 
exceptions to coverage in the policy in question.” On these findings judgment was 
entered in favor of appellee and against appellant for the sum of $4,700.22. 

Appellee, in his testimony, gave the following description of his tractor and 
its use: 

“Q. Mr. McKinney, about what is the weight of that machine? A. The 
machine weighs approximately 20,000 Ibs. 

“Q. To what uses do you put that machine in your operations? A. Road 
building work—drawing the scarifier and grader—power unit—anything to build a 
road and use for power. 

“Q. Do you ever use it for the purpose of plowing up gravel beds or things 
of that nature? A. Yes, sir. 

“Q. Do you ever haul anything on that grader? (Referring to tractor.) A. 
No, sir. 

“Q. Do you ever use it for the purpose of conveying people? A. No, sir.” 

Opinion. 

[1, 2] This was a public road accident. Appellee’s contract with the Highway 
Commission required him to do the work covered by his policy of insurance on a 
public road. Under the contract, his principal use of the tractor was on a public 
road. By this we mean to say that appellee contracted to do highway construction 
work, knowing that he would have to operate his machines on the highways. So, it 
must be concluded that the parties intended that appellee should obey the highway 
laws, and should operate his machines within the provisions of these laws, and 
that his machines should be “defined” as defined by these laws. ‘We quote these 
definitions : 

Article 6675a-1 of Vernon’s Annotated Civil Statutes of Texas: 

“Regulation of Vehicles. 

“Definitions of terms. The following words and terms, as used herein, have 
the meaning respectively ascribed to them in this Section, as follows: 
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“(a) ‘Vehicle’ means every device in, or by which any person or property is 
or may be transported or drawn upon a public highway, except devices moved only 
by human power or used exclusively upon stationary rails or tracks.” 

Article 6687-a, Vernon’s Ann.Civ.St. : 

“Definitions. 

“Section 1. The following words and phrases when used in this Act shall, for 
the purpose of this Act, have the meanings respectively ascribed to them in this 
Section except in those instances where the context indicates a different meaning: 

“(a) ‘Vehicle’: Every self-propelled device upon or by which any person or 
property is or may be transported or drawn upon a public highway, excepting 
devices moved by human power or used exclusively on stationary rails or tracks.” 

Article 827b of Vernon’s Ann.Penal Code of Texas provides as follows: “The 
following words and phrases when used in this Act shall for the purpose of this 
Act have the meanings respectfully ascribed to them in this Section as follows: 

“ Vehicle’ means every device in, or by which any person or property is or may 
be transported or drawn upon a public highway, except devices moved only by 
human power or used exclusively upon stationary rails or tracks. 

““Motor Vehicle’ means every vehicle as herein defined which is self-propelled.” 

Under these statutory definitions, the tractor was a “vehicle.” The following 
authorities give application to definitions of “vehicles” as used in Highway Laws, 
taken from 3 Words and Phrases: 

(a) Fourth Series, page 797: “Dray or wagon. In action for injuries sustained 
when defendant’s automobile collided with mower behind plaintiff's wagon, state 
rules and regulations applicable to ‘vehicles’ on highway held admissible, since the 
term ‘vehicles,’ within such rules and regulations includes a wagon or a mower 
drawn or devised to be drawn by animals. (Comp.St.1929, § 39-1416). Trussell 
v. Ferguson, 122 Neb. 82, 239 N.W. 461, 463.” 

(b) 3 Words and Phrases, Fourth Series, page 798: “Road grader. The 
word ‘vehicle’ is defined as an instrumentality for transporting persons or 
things from place to place. Horse-drawn road grader going to place of work 
held ‘vehicle,’ within accident policy. Sant v. Continental Life Ins. Co. of 
St. Louis, Mo., 49 Idaho 691, 291 P. 1072, 1074.” 

(c) 7 Words and Phrases, Third Series, page 832: “A combined thresher 
and cleaner, mounted on axles and wheels, would while being drawn from 
farm to farm, be a ‘vehicle,’ within Workmen’s Compensation Act, § 2, 
group 41, but could not be so considered while being used as a stationary 
machine. Vincent v. Taylor Bros., 180 App.Div. 818, 168 N.Y.S. 287, 288.” 

(d) 8 Words and Phrases, First Series, pp. 7285, 7286: “The words 
‘vehicle and load, in Highway Law, § 154, providing that no town should be 
liable for damages resulting from the breaking of any bridge by transporta- 
tion on the same of any vehicle and load together weighing four tons or over, 
was construed to include both the threshing machine and the separator whose 
combined weight caused a bridge to break. Heib v. Town of Big Flats, 66 
App.Div. 88, 73 N.Y.S. 86, 87.” 

Other definitions of the term “vehicle” are immaterial on the issue before 
us. 

[3] Appellant contracted to indemnify appellee against claims of, persons 
injured by and through his operations as a road contractor, except injuries 
“caused by the ownership, maintenance or use of a vehicle of any description.” 
“Maintenance or use of a vehicle of any description” where? Answer, on 
the public roads, for that was where, by his contract, he was required to use 
the “vehicle of any description.” It conclusively appears that the bus pas- 
sengers were injured by an instrumentality covered by one of the exceptions 
to the coverage of the policy. 

[4-7] We agree with appellee’s propositions, taken by him from Ocean 
Accident & Guarantee Corp. v. Northern Texas Traction Co., Tex.Civ.App., 
224 S.W. 212, 216: 

(a) “It is a rule of decisions applicable to the construction of insurance 
policies in order to determine the extent of the risk insured against that the 
conditions existing at the time of their issuance may be looked to.” 

(b) “It is also a rule well established that such a policy will be construed 
strictly against an insurance company, and, in case of any doubt or ambiguity 
or uncertainty in its terms, the same will be resolved in favor of the assured.” 
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But these propositions do not give him a cause of action. In United 
States Fidelity & Guaranty Co. v. Baldwin Motor Co., 34 S.W.2d 815, 818, 
our Supreme Court said: “While policies of insurance should be construed 
most favorably to the insured, they must not be so construed as to make a new 
contract in disregard of the plain and unambiguous language used. Where 
the language used is plain and unambiguous, courts must enforce the con- 
tract as made by the parties.” In that case the appellee carried with the 
appellant a policy of insurance, insuring it against damages resulting from the 
operation of its business, subject to certain exceptions and limitations to the 
coverage of the policy. The daughter of Mr. Rogers was killed by one of the 
appellee’s servants while in the course of his employment, and Mr. Rogers 
instituted suit against it for damages. On the ground that the claim was not 
covered by its policy, the appellant refused to defend the suit. The reported 
case was by the appellee against the appellant for recoupment for expenses 
incurred by it in settling the Rogers’ claim, In the trial court the appellee 
recovered judgment, affirmed by the Court of Civil Appeals but reversed and 
rendered by the Supreme Court in favor of the appellant. In support of its 
judgment, the Supreme Court said: “The Rogers petition presented a clear 
case of liability against the Baldwin Motor Company, but the liability of the 
insurance company is not dependent upon any recovery Mr. and Mrs. Rogers 
might be entitled to, upon proof of any of the material facts they pleaded, but 
depended upon whether the averments in the petition showed a state of facts 
excepted from the hazards insured against in the policy. Tested by such 
averments, the insurance company could not be called upon to defend a 
petition which upon its face alleged a state of facts not covered, but excluded, 
by the policy.” So, in the case at bar, appellee, under his policy, did not have 
the right to call upon appellant to defend the petitions which upon their face 
“alleged a state of facts not covered, but excluded, by the policy,” and 
excluded by the facts of the accident is developed upon the trial of this case, 
and as found by the jury. 

We direct particular attention to the language of reservation 2, “caused 
by the ownership, maintenance or use of a vehicle of any description.” This 
language is broad enough without resort to the statutory definitions to cover 
the tractor; “a vehicle of any description” must certainly be construed to 
include a tractor. 

Had section 2 of the exceptions to the coverage of the policy been a 
covenant of coverage, and not an exception to coverage, appellee would have 
had a clear cause of action against appellant for recoupment. If, as a covenant 
cf coverage, section 2 would have made appellant liable, then as an exception 
to coverage, this section relieved it of liability. 

It is our conclusion that the collision in issue fell within section 2 to the 
coverage of the policy, and that the judgment of the lower court in favor of 
appellee must be reversed and judgment here rendered in favor of appellant, 
and it is so ordered. 

Reversed and rendered. 

O’Quinn, Justice (dissenting). 


I cannot agree that the tractor used in the road construction was, in the 
sense of the law, a “vehicle.” It was an implement used for work confined to a 
certain locality. The definition of “vehicle” found in the statute, article 6675a-1, 
in my opinion was not intended by the Legislature to include tractors used in 
work such as in the instant case. The definition: “‘Vehicle’ means every 
device in, or by which any person or property is or may be transported or 
drawn upon a public highway,” etc., to my mind can mean only the instrumen- 
tality used to transport from place to place persons or property—not an 
implement used to construct roads. To say that a tractor that travels almost 
at a snail’s pace, and is by common knowledge known to be used only for 
construction work, such as road building, and would never be thought of as a 
thing to transport passengers or freight, is to give it a meaning contrary to its 
universally accepted meaning as to its intended use. 66 C.J. 426, 427. I cannot 
bring myself to believe that the Legislature intended to so broaden the mean- 
ing of the word “vehicle.” 


The judgment should be affirmed. 
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On Rehearing. 

Walker, Chief Justice. 

We have given careful consideration to appellee’s motion for rehearing, 
and to the following proposition from 10 Tex.Jur. 301, 302: “As a general rule 
the words used in a contract will be given their ordinary and popular or com- 
monly accepted meaning.” But the word “vehicle,” as used in the insurance 
contract in issue, was not used in its “commonly accepted meaning.” The 
authorities cited in the original opinion, we think, clearly support the con- 
struction given by us to the insurance contract. 

The motions for rehearing and oral argument are overruled. 

O’Quinn, J., dissenting. 
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MISCELLANEOUS 


LLOYDS AMERICA v. JULIAN, Superintendent of Insurance. 3 Div. 238. 
Supreme Court of Alabama. Jan. 27, 1938. 
Rehearing Denied March 17, 1938. 
179 Southern Reporter 524. 
1. DEPOSIT OF SECURITIES. 

Associations writing insurance on Lloyds plan can qualify under statute to 
do business in Alabama either by complying with the term and conditions required 
of regularly organized insurance companies, or, if association does not have an 
actual paid-up capital, by depositing $200,000 in securities. Code 1923, §§ 
8355, 8360. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

2. CASH CAPITAL. 

The term “actual paid up cash capital,” in statute requiring foreign nonlife 
insurance companies doing business in Alabama to have an actual paid-up cash 
capital of not less than $100,000, meant cash capital derived from paid-up subscrip- 
tions for capital stock payable in cash, and signified a continuing unimpaired cap- 
ital as a basis of security for policies issued by such companies; the Alabama 
policyholders standing on equal terms with policyholders of other states. Code 
1923, § 8351. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

3. REPORT OF SECURITIES. 

The insurance superintendent’s refusal to permit unincorporated Texas asso- 
ciation writing insurance on Lloyds plan to do business in Alabama unless $200,000 
in securities as required by statutes was deposited with treasurer of Alabama or 
financial officer of some other state was proper, where underwriter’s agreement 
and association’s statement of financial condition indicated that association did 
not have an actual paid-up cash capital of $100,000 available as a continuous and 
unimpaired security behind policies issued in Alabama. Code 1923, §§ 8348, 8355, 
8360. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

On Rehearing. 
6. LICENSE. 

An unincorporated Texas association writing insurance on Lloyds plan would 
not be granted a license to do business in Alabama in 1938 on a showing of financial 
condition as of December 31, 1936. Code 1923, § 8360. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Mandamus proceeding by Lloyds of America against Frank N. Julian, as 
Superintendent of Insurance, to compel the latter to issue a license and permit 
without a deposit. From a judgment for respondent, petitioner appeals. 

Affirmed. 

Horace C. Wilkinson, of Birmingham, for appellant. 

A. A. Carmichael, Atty. Gen., and Thos. Seay Lawson, Asst. Atty. Gen., for 
appellee. 

BouLpINn, Justice. 

Lloyds America, an unincorporated association organized and qualified under 
the laws of the state of Texas to write insurance upon the plan known as “Lloyds,” 
made application to the Superintendent of Insurance for a permit and license to 
engage in the business of writing “Automobile Liability,” “Workmen’s Compensa- 
tion,” and “General Public Liability” insurance in the state of Alabama. 

The application being denied, petition for writ of mandamus was filed in the 
circuit court. 

Respondent’s demurrer to the petition being sustained, petitioner declined to 
plead further, and judgment went for respondent. Petitioner appeals. 

The petition avers application for the permit and license were made in strict 
conformity to the provisions of chapter 306 of the Code of Alabama, section 8319 
et seq., and a tender made of all sums required of petitioner for license and 
permit. 

“Upon said application and said tender being made, and an investigation by 
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the Superintendent of Insurance into the condition and affairs of the Petitioner, 
the Superintendent of Insurance announced and advised your Petitioner that it had 
complied with all the requirements of the laws of the State of Alabama, in refer- 
ence to engaging in such business in the State of Alabama, save and except one, 
that is to say.” 

The petition here sets out sections 8360 and 8355, Code of Alabama, then pro- 
ceeds : 

“And under these sections and related statutes the said Frank N. Julian, as 
Superintendent of Insurance of the State of Alabama, claims and contends that 
Petitioner must have a deposit of not less than two hundred thousand dollars with 
the Treasurer of this State or with the financial officer of some other state of the 
United States, as is required by said section 8355 of the Code of Alabama, before 
your petitioner can be licensed to engage in such business in the State of Alabama. 

“Petitioner avers that it does not have a deposit of two hundred thousand 
dollars or more with the Treasurer of Alabama, or with the financial officer of any 
other state in the United States, although it has a capital of more than $800,000.00 
and securities on deposit with the Department of Insurance of the State of Texas, 
Missouri and New Mexico, aggregating towit, $139,415.69; and solely because 
Petitioner does not have the two hundred thousand dollar deposit above referred 
to, the said Frank N. Julian, as Superintendent of Insurance of the State of Ala- 
bama, refused to issue a license and permit to your Petitioner to engage in the 
aforesaid business in the State of Alabama. 

“Petitioner avers that its financial condition is substantially shown by a report 
of its examination by the Insurance Department of the State of Texas and the 
Insurance Department of the State of Indiana as of towit, the 12th day of June, 
1937, a true copy of which is hereto attached, marked Exhibit “A” and made a 
part of this petition as if fully set out herein.” 

Petition prays for a writ of mandamus requiring the Superintendent of Insur- 
ance to issue license and permit without the deposit demanded by him. 

The issue is thus framed for the purpose of having a construction of section 
8360 of the Code, which reads: “Associations of individuals, whether organized 
within the state or elsewhere, formed upon the plan known as ‘Lloyd’s’—whereby 
each associate underwriter becomes liable for a proportionate part of the whole 
amount insured by policy—may be authorized to transact business of insurance, 
other than life, in this state, in like manner and upon the same terms and con- 
ditions as are required of and imposed upon insurance companies regularly organ- 
ized; but all such ‘Lloyd’s’ whether organized within this state or elsewhere, not 
having an actual paid-up cash capital, shall make the same deposit, and upon the 
same terms and conditions as required by section 8355 (4563) of foreign insurance 
companies incorporated or associated under the laws of any government or state 
other than the United States or one of the United States.” 

This section first appeared in the general revision of our Insurance Laws by 
the Act of February 18, 1897, carried into the Code of 1896 as chapter 63, art. 1, 
§§ 2575 to 2613. 

In Hoadley et al. v. John Purifoy, as Auditor, 107 Ala. 276, 18 So. 220, 224, 
30 L.R. A. 351, a Lloyds association composed of underwriters in New York sought 
by mandamus to obtain a license to write fire and marine insurance in this state. 


The decision is summarized in the following holdings: “(1) That there is no 
statute law in this state, nor principle of public policy, which prohibits the citizens 
of this state, acting as individuals, associations, partnerships, or companies, from 
engaging in the business of fire insurance without first being incorporated, and that 
the citizens of each of the United States are entitled to like ‘privileges and 
immunities ;’ (2) that the state has the right to adopt all needful rules and regu- 
lations which are reasonable to regulate the business of fire insurance in this state; 
(3) that the statutory regulations which are in force in this state apply to and 
govern only those companies or associations which have been incorporated either by 
authority of this state, or some foreign state or country; (4) that petitioners are 
citizens of New York, not incorporated, and are entitled to engage in the fire insur- 
ance business with the same privileges and immunities as unincorporated citizens 
of this state; (5) that there is no law which requires that they shall be licensed 
to do business in this state, and that the auditor has no authority to issue such 
license.” 

This decision gave birth to section 8360. 
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[1, 2] One altertiative under this statute is that Lloyds, briefly defined therein, 
may be admitted to do business in this state upon the same terms and conditions 
as are required of insurance companies “regularly organized.” 

Among the terms and conditions carried into section 8360 by this reference is 
the following from section 8351: “If an insurance company other than life, it has 
an actual paid up cash capital of not less than one hundred thousand dollars of 
which at least fifty thousand dollars shall be invested in state bonds or United 
States bonds or notes secured by mortgages on real estate for double the amount 
to be certified as worth at least fifty thousand dollars by the insurance commis- 
sioner of the state in which said company is organized, reckoning the same at their 
current market value; or in lieu of a cash capital stock, such company shall have 
and maintain a surplus above all liabilities, including reinsurance reserve, of not 
less than one hundred thousand dollars.” 

“Actual paid up cash capital” in this section represents, ordinarily at least, 
cash capital derived from paid-up ‘subscriptions for capital stock payable in cash, 
a continuing unimpaired capital as a basis of security for policies issued by such 
companies; Alabama policyholders standing on equal terms with those of other 
states. 

By the second alternative of section 8360, Lloyds associations, “not having an 
actual paid-up cash capital” must “make the same deposit” as required by section 
8355 of foreign companies, viz., a deposit of securities of the value of $200,000 in 
exclusive trust for the benefit of policyholders and creditors in the United States. 

It is significant that “actual paid-up cash capital” is the identical language 
employed in both sections 8351 and 8360. 

[3, 4] Lloyds, in the nature of such associations, are not regularly organized 
corporations, with paid-up capital stock. But the statute does contemplate a setup 
in which they shall have an “actual paid up cash capital” of like amount and alike 
available as a continuous and unimpaired security behind policies issued in Alabama. 

Exhibited to the petition is a statement of the character required by Code, § 
8348, giving the salient features of the underwriters’ agreement, with statement of 
financial condition as of December 31, 1936. This statement furnishes official data 
on which the Superintendent of Insurance may base his judgment as to whether and 
on what condition such association shall be admitted to do business under the laws 
of Alabama. 

Among the features of this association going to the presence of a stable unim- 
paired “actual paid-up cash capital” is the withdrawal privileges of underwriters. 
The attorney in fact, analogous to a general manager, keeps a complete and separate 
account with each underwriter, who may at any time after one year revoke the 
power of attorney, and retire from the association. His subscription to the guar- 
anty fund, whether actually paid in or merely secured by note and collateral, there- 
after stands as security only for policies theretofore written. 

Subject to this charge, and after such policies have expired and demands 
accruing thereon are paid, the underwriter may have his account closed and with- 
draw all his balance, less 10 per cent. of his subscription in force at time of with- 
drawal. Under such setup it cannot be said that paid-up subscriptions by under- 
writers become the absolute property of the association, like paid-in capital stock 
in an ordinary corporation, an asset behind the policies issued so long as in busi- 
ness. Any number of underwriters may thus withdraw; and the company go on 
issuing policies as before. 

The general averment of the petition that the association has a “capital of 

more than $800,000, when compared with the financial statement where it is 
broken down and posted up as “Total Admitted Assets” $870,278.39, disclosed this 
figure represents “Assets” rather than “Capital,” and subject to liabilities also 
listed, leaving a surplus at $131,808.39. (Whether all or what part of the securities 
representing such surplus are pledged to secure policies in other states, and so not 
available as security for Alabama policies, does not appear. 
_ It should be noted that mortgage loans, $161,296.39, listed as assets and men- 
tioned in appellant’s brief, do not represent investments made by the association of 
its own funds, but notes and mortgages accepted by the Lloyds as subscriptions to 
underwritters’ contracts under the Lloyds plan. Interest does not accrue thereon 
until demand is made by the attorney in fact. 

Without further pursuing the inquiry, we are not convinced that the showing 
made imposed a clear duty on the Superintendent of Insurance to grant license and 
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permit to do business in Alabama under the first alternative of section 8360, or 
that he was not in the discharge of legal duty in requiring a deposit under the 
second alternative of said section. 

Affirmed. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 

On Rehearing. 

Bouldin, Justice. 

The opinion recognizes and defines with sufficient clarity, we think, the two 
alternatives under which Lloyds may qualify to do business in Alabama by virtue 
of section 8360 of the Code. 

If, as insisted in brief, the petition for mandamus discloses that the Superin- 
tendent of Insurance erroneously construes the statute to mean they may qualify 
only under the latter alternative, this would not warrant a mandamus, unless the 
showing made to him as required by law entitled the applicant to a license to do 
business in Alabama. That showing was made a part of the petition. 

[5] For reasons sufficiently stated in the opinion, such showing did not 
entitle the applicant to a license. Obviously, this court cannot take judicial notice 
of the statutory laws of the state of Texas, nor of further data presented in brief. 

Suffice to say the record does not disclose an actual paid-up cash capital, nor 
a maintained surplus, as required by section 8351, as defined in the opinion. 

The withdrawal rights of underwriters as disclosed by the record are cor- 
rectly shown in the opinion. For reasons there given, there is not shown a cash 
capital or maintained surplus of $100,000.00 standing as a guaranty fund behind 
policies issued so long as the Lloyds continues in business. What disposition is 
to be made of any surplus as between underwriters after the association has gone 
out of business and all policy obligations have been met would, as of course, be no 
concern of policy-holders. 

[6] In no event could a license issue in 1938 on any showing of financial con- 
dition as of December 31, 1936. We dealt with the case on the merits that all 
concerned should have a construction of the statutes. 

Application overruled. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


GENERAL INS. AGENCY, Inc., v. AJAX MOTOR SERVICE, Inc. 
Gen. No. 39683. 
Appellate Court of Illinois. Third District. First Division. March 16, 1938. 
13 Northeastern Reporter (2d) 867. 

AGENCY FOR INSURER 

In action on judgment note executed by defendant corporation to plaintiff 
insurance agency representing various insurers which had issued policies to defend- 
ant, evidence that all dealings were had between plaintiff and defendant and that all 
previous premium payments had been made by defendant to plaintiff and not to 
insurers supported verdict for plaintiff and did not warrant granting of motion for 
new trial on ground that plaintiff was not a general agent but merely a broker not 
authorized to collect premiums. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


Appeal from Municipal Court of Chicago; Eugene L. McGarry, Judge. 

Action on a judgment note by the General Insurance Agency, Inc., against the 
Ajax Motor Service, Inc. Judgment was entered on a verdict for plaintiff for 
$3,660.29, and, from an order vacating the judgment and granting a new trial, plain- 
tiff appeals. 

Tudgment reversed, and judgment entered for plaintiff for the amount of the 
verdict. 

William J. Popper, of Chicago, for appellant. 

Marcus J. Golden, of Chicago, for appellee. 

Hatt, Justice. (Publish abstract only.) 





